AUGUST TERM, 1843. 119

Young v. Foster.

Possession is evidence of title, whether of real or personal
property, because, as a general rule, it accompanies the title,
although there are many exceptions to this.

So, acting in an office without opposition is prima facie
evidence of a right so to act, &ec.

Were not the authorities so strong it might well be ques-
tioned whether this evidence of cohabitation and reputation
ought not to be admitted in cases of crim. con., and in pro-
secutions for adultery and bigamy, for the simple reason that
it has a legitimate tendency to prove the fact. If larceny,
and robbery, and murder, may be proved by circumstantial
evidence, the enquiry naturally arises why cases of crim.
con. &c. may not be so also. It is very clear that they
may except in the matter of proof of the marriage. And it
is not easy to perceive why an exception should be made in
favor of defendants in such cases. If they have nothing
better to rely upon for a defence than the non-existence of a
marriage, they certainly could not complain of being put to
show it, after primea facie evidence had been adduced on
the other side.

Judgment for the plaintiff.

Loomis ws. Farnvym, Admr.

‘When an estate is represented insolvent, all the creditors may pursue their claims,
and have them allowed in every government where administration is taken.

Where the commissioners of insolvency refused to allow a creditor who had
proved his claim in another State, (where, however, he had then received no
dividend,) to prove in this State also; it was held, on appeal, that he was entitled
to have allowed the whole amount of his claim af the time when he presented
the claim to the commissioners, notwithstanding that since their determination
he had received a dividend in the other State.

But whether, if he had received such dividend before he presented his claim here,
he could prove for more than the balance then due him, quere 2

A creditor, who proves in several jurisdictions, can not receive any payment which
will make his total receipts larger than the full amount of his claim.
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Appean from the determination of commissioners, disal-
lowing the appellant’s claim against the estate of Luther
Warren, deceased, insolvent.

The claim was founded upon certain notes sighed by said
Warren and justly due to the appellant.

Administration was taken in Connecticut, and ancillary
administration in this State. The appellant is a citizen of
Vermont. Prior to the determination of the commissioners
appealed from, he had presented his claim to commissioners
of insolvency in Connecticut, and it was allowed him. He
has since received a dividend of fifty per cent., which was
declared in course of administration there.

" A. Livermore, for the appellant.

Joseph Bell, for the appellee.

Pairxer, €. J. We are of opinion that the appellant in
this case is entitled to have his claim allowed. This opin-
ion is founded on the principles which were considered and
fully stated in the case of Goodall vs. Marshall, 11 N. H.
Rep. 88. On those principles it can make no difference that
he has since received a dividend on his claim in Connecti-
cut. His demand has not been paid or satisfied by the
receipt of that dividend. At the time when the appellant
presented his claim, and the commissioners refused to allow
it, he had received nothing. He had only done what, in
the case already cited, we held a creditor of an insolvent
estate might well do, viz.: pursue his claim, and have it
allowed in every government where administration is taken.
The allowance could, probably, be for no greater sum than
was due the creditor when the claim was presented. But
when the present appellant presented his claim for allow-
ance here, the whole of it was due.

If the fifty per cent. dividend in Connecticut had been
received by the appellant before he presented his claim for
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allowance in this State, he would, probably, have been en-
titled to be allowed only the balance. But when he pre-
sented his claim, as we have said, the whole sum claimed
was due, and we are of opinion that he is entitled to have
his claim allowed as of the time when it was presented to
the commissioners. He cannot receive, however, any pay-
ment which will make his total receipts from the several
jurisdictions in which he may have proved his claim amount
to a larger sum than the full amount of his claim.
Claim allowed.

Szaw vs. Lyrozrp.

Where a defendant has filed his petition in bankruptcy since the action was com-
menced, the plaintiff will, on motion, be allowed to discontinue the action with-
out costs.

But if the defendant should file an affidavit that the plaintiff had no cause of
action, together with a plea to the merits, and security for any sum which may
be recovered, ¢ scems that such motion would not be granted.

Assumpstr,  Since the commencement of the action, the
defendant had filed his petition in the district court, and
been declared a bankrupt under the act of Congress passed
August 19, 1841. 'The plaintiff now moves for leave to dis-
continue the action, without costs.

Phelps, for the plaintiff,
W. C. Thompson, for the defendant.

Parker, C. J. We are of opinion that this motion is
reasonable, and it is supported by authority. 8 Cowen R.
121, Honeywell vs. Burns, is a case directly in point.

The defendant has by his own act deprived the plaintiff
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