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of remedy his he hadany against and,if any; byproperty,
inhis the district hashe declaredcourt, himselfpetition

unable to his indebts. A hedischargepay bankruptcy, (if
orhas obtained shall obtain be in ofbarmay pleadedone,)

the maintenance of the shouldbut,farther present action;
besuch a the would thereafterdefenceplea filed, proceed,

thenot that the had cause ofnotupon ground plaintiff good
action when he but thesuit,commenced his groundupon
that the unable to had been exone-defendant, being pay,

therefrom that reason. this is not aSurely, goodrated for
toreason the should bewhy compelled proceedplaintiff

doif he declines to he shouldagainst him; nor, so, why be
tosubjected costs.
an on the of theaffidavit, defendant, thatPerhaps part

the had of acause with toaction, togethernoplaintiff plea
and securitythe the of summerits, anyfor paymentproper

the would the case.recover,which should alterplaintiff
Motion granted.

vs. Hollister.Downer

inmay magistrateact dis-surety poor debtor’s bond as aA to a in abrother
charging the debtor.

hour,appear givenat a he will be in season if hepartyIf a be summoned to
ishour struck.appear or before the nextwhen

hour, notice, thatpursuant to and finds thegivenattends at aparty whoA
expirationarrived, the the hour.bound to until ofis not is waitmagistrate

takingthepresent, he is bound to wait same time beforeparty is nototherIf the
rights opponent.may prejudice the hisofsteps thatany

expirationtheparty the notice is hound to wait until ofcases, givingtheallIn
appear.opponenthis toforhourthe

hearing applicationupon poora debtor'snotified that a to bewasA creditor
o’clock,placeoath, be at a certain at 3the had P.take wouldtoadmitted M.

oath,place, away.and the wenttook and Inappeared at the timedebtorThe
o’clock,throe, but before theafter fourgone,after he cred-wasminutesa few

witnesses, requested magistratesappeared his and theattorney with toitor’s
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hearingand have amight thehe examine him,recall the thatdebtor, upon
discharge,that the certificate ofso to do.—Held,but declinedtheyapplication,

invalid.wasthe debtor,issued them toby

easethe statute for the andundera bond givenonDebt

one asHowarddebtors, byexecuted principal,relief of poor
asand sureties.Savagedefendant Iraand theby

that the debtor’s oathit was in evidence poorthe trial,At
25th of November,to on the dayadministered Howardwas
a of hisand that certificate dis-two1841, magistrates,by

of was a brotherthe magistrateswas issued. Onecharge
objectedthe that for thisand plaintiffof the surety,Savage,

objectionbut waswas the over-invalid;cause the discharge
the court.ruled by

a was served the creditorthat notice uponIt appeared
defendant’s to be ad-that the applicationthe hearing upon

would at three o’clock in themitted the beoath,to take
of atNovember, Hollister’s inn,afternoon of the day25th

defendanttime and thein that place appearedLisbon. At
the to andhim,administered oathbefore the whojustices,

a minutes after he wasfewaway. gone,then went Inhe
the creditor’so’clock,but before fourthree, attorneyand after

the justices to re-witnesses, requestedhis andwitharrived
that, him, and have aexamine hear-heHoward, mightcall

do,declined to because,This theytheing upon application.
oath wasthe arrivedforsaid, administeringthe timeas they

courtthe ruledthis evidencewhen it was taken. Upon
in and aevidence;not admissiblewasthat the certificate

ofsubject to thefor the opiniontaken plaintiff,verdict was
case.in themadethe rulingsthe court upon

for theBellows, plaintiff.

for the defendant.Morrison,

of the magistratesthat oneobjectionTheGilchrist, J.
in must bebond,thethe suretiesa of one ofbrotherwas
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the caseInthe has been settled.asoverruled, point already
thatit was held418,H.Bruce,vs. 12 N.of Allen Rep.

admin-fromdid not adisqualifya personsuch relationship
to a debtor.the oath pooristering

author­in the but littlecase,raisedthe otherUpon point
inonlytwo casesmet withis to be found. haveWeity

havemayothersall,it was examined at althoughwhich
of Banksheld in the caseour observation. It isescaped

ain445, general,H. thatJohnson, partyvs. 12 N. Rep.
hour,at a isnotice of a hearing particularwho has given

the hour,case within unlesswith historequired proceed
in thatMr. Oh. J. Parker saysmatter isthe postponed.

“ the time,to as withinis be regardedwhatcase, period
thatcannot be requiredwell settled.seems not to be It

at indicated thethe moment byshould precisethey proceed
has been consid­alwaystime within the hourAnynotice.

** * *time. The adverse can­within the partyasered
await, the of ofdebtor,to the or thebound pleasurenot be

justices.”
3 theHancock, 568,of Niles vs. Met. creditorcasetheIn

of the debtorthe examination would bethat atwas notified
but he dida not Theday,on certain appear.o’clock10

untilat the from 10 o’clockremained 10placemagistrates
11, when left the but within athey place,-minutes past

haddebtor,met the who not beforethey ap-distanceshort
with administered the tohim,returned and oathpeared,

that heit was held was legally discharged.and Ithim;
that thecase,in Mr. Justicebythat Dewey, plain-was said

been of which he intend-anynot privilegehad deprivedtiff
at theof before the horn-magistratesexercise appearingtoed

the administra-byand the discharge,opposingappointed,
there was noat a later that inflexi-the oath period;oftion

becase of kind should proceededthat thiseveryruleble
and that at the moment thethe hourwithin appointed,in

of all cases thenthere is no discontinuance notexpireshour
the consideration of the Themagistrates.beforebrought
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been understood tostates that it has generallyjudgelearned
at thea who shall dulyof thatlaw, appearbe the rule party

in to theif are had relationnamed, notime proceedings
the of the ormatter of absenceconsequence magistrate,in

issued,at the wasof the whose instance summonsparty
in absence,liable to be hisagainstshall not be proceeded

after of an hour.the expiration
hour,the come within the he will be inIf, then, party

season, Johnson;vs. but Justiceto Banks Mr.according
no caseis rule that thethinks there inflexible mustDewey

be in within the hour Inappointed.proceeded practice,
knows,manarises, everythe often asquestion professional

is late when a certain hour is fixed fortoowhether a party
has held whenhis but the unwritten which; law,appearance

for in-o’clock,a at 10has been summoned toparty appear
“ is until it is has alsostance, 11,”it 10 o’clockalwaysthat

decided as have made theirquestions,those notthey appear-
ance in of no bothdoubt, however,courts law. We have

the of rule,from reasonableness the and men havebecause
to it the of their business,themselves in conductadapted

as ifthat, a a be to atrule, summonedgeneral party appear
a he be he whenhour, will in season if orgiven appear
before the next is thehour struck. If o’clock be time,10

willit if he atbe sufficient or before 11. And weappear
that athink, also, hour,attends at awhoparty given pur-

to notice,suant and finds that the is notmagistrate arrived,
is bound to wait the ifuntil of the and thehour;expiration
other notbe bound to wait the sameparty time,ispresent,
before thatany histaking may Andprejudice rights.steps

allin the the iscases, notice bound to waitparty giving
theuntil the forof hour tohisexpiration appear.opponent

The of this rule to the facts us wouldapplication before
settle this case for the and would show thatplaintiff, the

was itinvalid,certificate as thethat cameappears plaintiff
hour,within the and found that the oath beenhad adminis-
thetered, and wasdebtor there aregone. But some facts
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how was theperformed by magistrates,their dutyshowing
some comment.requirewhich

ar-attorneyand four o’clock the creditor’sthreeBetween
and to recalljusticesthewitnesses, requestedwith hisrived

and have ahim, hearingthat examineheHoward, might
have done ? Asshould theythe Whatupon application.

dutytheir their firstjudgment,a bound to exercisetribunal
ishow to decide. Itknowhear, they mightto thatwas

administered, but they mightthe oath had beentrue that
re-a unless wouldcertificate,to issue Howardhave refused

in caseexamination,an and that thistoturn and submit
anda of their judgmentexercisewould have been proper

recall the and their rea-debtor,toThey refuseddiscretion.
oath arrivedthe wasthat the time for administeringwasson

have strucktheTrue,it was taken. clock mightwhen
untilwas notthe the hearing passed,but time forthree,

offor theawaited reasonable appearancehadthey space
was notadministration of the oathmerethe creditor. The
as wellit itbeen, mighthadof their Ifduty.the whole
notice.justice anywithoutby anybeen performedhave

aa orthe oath after hearing,was to administerdutyTheir
noti-one, and should havetheyforreasonable opportunity

heno unlesswould issue certificatetheythatfied Howard
ato So shortreturn and submit an examination.would

that havesince thisdeparture, mighttime had hiselapsed
is aPunctuality greatbeen done without inconvenience.

isdo justice,to both and tosides,but hearvirtue, doubtless,
a greater.

on the verdict.Judgment


