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the defendant be to setvalue, off the hepermitted payments
made and the he hashas sustained. If aredamages they

to the value of theequal services, the should notplaintiff
recover sum on theany If, hand,whatever. other fallthey
short, the should recover a sum to the differ-plaintiff equal
ence between andthem, the value of his services. The jury
have found that the and the sustainedpayments damage by
the defendant are theequal to value of the servi-plaintiff’s
ces. The of were andcorrect,instructions the court there

bemust verdict.Judgment on the

Deming.Allen vs.

“Sunday, adelivery promissoryexecution and is business” ofThe of a note on
“ calling,” prohibited penalty, by theperson’s and as such is under asecular

24th, 1799,act of and the note is void.December

bought Sundaygiven price goods be in theWhether a note for the of on void
indorsee, quaere?hands of an innocent

thanaction if it have a contractAn cannot be maintained no other foundation
Sunday.made on

Sunday, at the same timebought quantity shingles on anddefendant a ofThe
part price. permittedpromissory a the Hegave his note to the seller for of

month,shingles a and then themremain with the seller for about tookthe to
complete Sunday,away.—Held, on and was void.that the contract was

possession aSunday, and takes of them ongoods onparty purchasesaWhere
meruit,quantum quaere?ais their value onday, whether ho liable forsubsequent

Assumpsit 31stdated on thenote, daya promissoryupon
to one Iradefendant,made the1838, by payableMarch,of

indorsed.and himorder,or byCoffin
for anote was giventhat the partin evidenceIt appeared

that thea of ;for quantity shinglesmoneyof the purchase
andSabbath,the thewas made onthefor shinglescontract
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onthe but datednote and delivered on same day,executed
were whereCoffin’s, theyThe atshinglesthe day previous.

a tookabout when the defendant themmonth,forremained
and sold them.away

note,the made onbeingcontended thatThe defendant
andratification, that,was void ofthe andSabbath, incapable

vest of actionno indorsement of it couldvoid, arightbeing
that thejuryinstructed thean But the courtin indorsee.

the onand shinglesdefendant taking sellingacts of the in
of and thatcontract,were a thea ratificationsubsequent day

was madenot after that the note because ithe could avoid
on the Sabbath.

and the de-a for theThe returned verdictjury plaintiif,
for a newfendant trial.moved

void. N.for the defendant. The note is H.Carleton,
it167; 4 H. 153. And cannot be ratified;Laws N. Rep.

if the value ofThe is forremedy,H. 196. any,5 N. Rep.
N. H.3 N. H. 349­ 7 368.;the shingles. Rep.Rep.

this tookfor the In whatMorrison, case, placeplaintiff.
ato the note tosubsequent the amounts confirma­making

statute is not thetion of it. The to affect contractdesigned
but the whenvoid,and declare it to out time itonly point

maybe made. Even if the note be void as betweenmay
of an H.it not so in hands indorsee. 8 N.the is theparties,

law,has violated no and has incurred334. He noRep.
a statute has made notes void,Where utterly theypenalty.

hands of 5body.are so in the Mass. 586­every ; Dougl.
unless it is so statute,But declared ille­by741. expressly

is no defence to a suit aof consideration bonabygality fide
H. 1;holder. 2 N. 410­ Saund. Pl. Ev.Rep. 30­ 7;&

notesSel. 244. Usurious are void1 Wheaton’s utterly by
92. Kenyon1 East Yet Lord said hestatute. thought

far in inthe had them void thegone enoughstatute making
hands of an innocent indorsee without notice and where a;
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no advantagebill in its he held thatwas legal inception,
afterwards bonaagainstcould be taken of what happened

Ridler, 5 B.holders. The cases of vs. C.Fennell &fide
intimate232,and vs. 3 B.406, Williams,Bloxsome C.&

the hands ofinthat a note made on would be validSunday
an indorsee.innocent

the could not bethat noteWilcox, in contendedreply,
becauseto itssubsequentconfirmed matterby any inception,

and of confirmation.void, so wasit was originally incapable
;b­295,Litt. 1vs. Janssen­125, ; Co.2 Vezey Chesterfield

the ratifica­ratified,it could be306. IfStory's Eq., §
aof : for then noteas a the statutetion would repealoperate

would the rati­law, byandmade on Sunday, byprohibited
vs. Davis,Cloughfrom the beginning.fication be good

a of ratification of a con­was not case500,9 N. H. Rep.
contract was madeactuallyfor theSunday,made ontract
was of that contract. Theand the ratificationon Monday,

a note would bewhether suchdoes not arise herequestion
indorsee. But even inof an innocentin the handsgood
it lose the cha­void,be for cannotthe note wouldthat case

it the statute.fixed byof uponracter illegality

the act ofsection of DecemberfirstJ. TheGilchrist,

of that167, providesH. Laws1799, N.24th, 1830,}(Ed.
labor,or exercise businessanyshall dowhatsoeverno person

of and mer­necessityworkssecular calling,work hisor of
a ofunder sixday, penaltyon the Lord’sonly excepted,cy

dollars.
as we examineof statutethisthe languagewo regardIf

and ex-is clearitslaws, meaningof otherthe phraseology
and of theobjecttheto ascertain purportwe seekIfplicit.

andof its expedi-all considerations policyfromlaw, apart
do,to its intenthas nothingthis courtwith whichency,

or more com-Noall doubt. plainerfree fromto beseems
or more intelli-noused,be simplercouldtermsprehensive
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thefound, in whichcould be than thosegible expressions
subject.have clothed their ideas on this Itslegislature

and asare as tomeaning ordinarylanguage plain perception
are those of other law which certain areany by acts prohib-

But,under a theited in of manypenalty. judgment per-
asons, such law is and never to have beenimpolitic, ought

and reach the that there-enacted, they easily result,illogical
it before should those whose itdisregarded by duty would

it,otherwise be to enforce or at least that astutenessgreat
itsbe exercised to defeat lawmay Theproperly operation.

to be difficult in its and unjustis in itsalleged application
anto andefence to honest de-effects; interpose inequitable

tomand interfere; with freedom ofunnecessarily opinion
of and to toand theaction; give formalmerely observances

thesanction of law. Somehigh tribunals even have seem-
to at aed consider as law which had be tobetter suffered

silence,in thepass that it hadupon ground substantially
been by therepealed public And ofopinion. establishment
the contended for theprinciple by defendant will it islead,

noto results whichsaid, would sanction.legislature But
to declare contract orany any class of contracts void, may
involve which itconsequences would be desirable to obviate.

anThis be argument themay against but, ex-expediency,
in a very limited sense, notcept theagainst forcebinding

aof law. The of aapplication often causesprinciple indi-
vidual but where the lawhardship, is it must be de-plain,
clared. of this kind cannotReasoning haveproperly weight

awith tribunal whose itduty is not to make but to expound
and whichlaw,the must leave the consequences of that ex-
to those who have theposition constitutional right to deter-

mine laws arewhat required theby public good.
“thatIt the ancientappears Christians used all days alike

thefor of nothearing causes, itsparing (as theseemeth)
itself.”Sunday One reason for this was, that they notmight

imitate the heathens, werewho superstitious about the ob-
servance of anddays; thatalso, by keeping their own courts



TERM, 1371848.AUGUST

Deming.v.Allen

Christianalways open, they suitors from re­might prevent
to heathen courts. thesorting Terms,Spelman’s Original of

c. Swann vs. 3 theBroome,17­ Burrow 1598. But; prac­
tice the andceased with reason for in 516 ait, yearthe canon

“ Q,uodwas made, velnulius infra die do­episcopus positus
minico causas canon,Thisjudicare with oth­prsesumat.”

aers of character,similar was byconfirmed William the
Second,and and soConqueror Henry the became of thepart

common law of the canons extended no far­England. But
ther tothan on forjudicial business Sundays; fairs,prohibit

and takemarkets, still on themightsports pastimes, place
Sabbath. 485,vs. Eliz. decides thatComyns Boyer, Cro.
a fair held on is well theSunday enough, although 27by

6,Hen. ch. a was him sold on5, inflicted on whopenalty
that ofday. The toleration and theamusements existence
of infairs a or thegreaterto lessEngland degree Sab­upon

arebath, accountedreadily for their known accordanceby
with the of countries,Roman Catholicpractice among

waswhich inuntil the Reformation the ofEngland reign
theHenry the of the reformedEighth. With reli­spread

and thegion, inconsequent thecivilization,improvement
views and ofmanners the ofsubjecton thepeople changed
the rational observance of the inSabbath, and all Protestant
communities laws towere enacted secure in theirit, varying

with the of theprovisions Pastimespeculiarities people.
of various kinds were 1 I., c.the andprohibited by 1;Car.

the 29by II., 7, all wereCar. ch. fromprohibitedpersons
“ ordoing any labor, orexercising worldly business, work of
their ordinary the Lord’scallings, Underupon day.” this
statute several decisions have made,been principally upon
the whetherquestion the contracts which were the subjects
of were thelitigation within of“ordinary thecalling” par­

;ties. vs.Drury 1 131­ SmithDefoniaine, Taunton vs.
4 3Sparrow, Bingh. 84: Bloxsome vs. B.Williams, C.&

232­ Fennell vs.; Ridler, 5 B. 406. Wherever theC.&
wascontract within the of the it wasordinary calling party,

VOL. xiv. 18
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to be whatever is forbiddenvoid,held the thatprincipleupon
contract,a valida cannot ofunder be the foundationpenalty

vs. De­the law was once otherwise­although ; Druryheld
notto shouldis difficult thisIt see why principlefontaine.

be heardbeen should notalways have Arecognized. party
whenlaw,a it to thebefore tribunal whose is declareduty

of the law.his cause of action arises from a transgression
tickets,lotteryhas been to the sale ofThe principle applied

atovs. Knickerbacker, 327; promissoryHunt 5 Johns.
statutory dimensions,for the of under theshinglesnote price

wood byto a sale ofvs. Russell, 17 Mass. 258 ;Wheeler
Bur­a vs.cord, by measurer,the not measured wood Pray

other cases. Falesmany10 H. and tobank, 377 ;N. Rep.
Hodson, 11 300­;vs. Eastvs. 2 Gall. 560­ LawMayberry, ;

11 East 502.Dick,Parkin vs.
the common312,10 in pleas,Geer vs. Mass.Putnam,In

a innote,an of on the makerto action pleadedassumpsit
which thethat it was on the Lord’s today, plain-bar made

was insuffi-and thegenerally, adjudgedtiff demurred plea
errordefendant, brought,counsel for oncient. The the
madethat he the pleaofsaid, waybyapparently apology,
ina Connecticutwho had lost debtinstance,at his client’s

think the washe seemed to pleaon the butground ;same
a inrecollected casebe chief justicenot to Thesupported.

this defence,overruleddeliberationwhich the court upon
was affirm-of courtthe the of common pleasand judgment

hasof whichthe foundation the doctrineed. case isThis
madea onMassachusetts,in that contractobtainedsince

sec.58, 1,the 1791, pro-is St. ch.valid, althoughSunday
on Sunday,or worklabor,of businessmanneranyhibited

ofcaseof and Thenecessity charity. Clapworksexcept
the ofauthoritydecidedwasSmith, 247, upon16 Pick.vs.

in whichhowever,a case arise,vs. ShouldPutnam.Geer
be intoinquiredcases- should uponof these princi-the law

far toit thusdoes notwhich appearexaminationple, (an
the legalfromjudgingit is not improbable,have received,)
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and over-of that that beability maycourt, theylearning
ruled.

3,act of H. 8,The W. sect. Prov. Laws N.1, imposedof
a all who “do or exercise anyshouldpenalty upon persons

on thebusiness, or work of theirlabor, ordinary callings,’'"
of the Theday,Lord’s the 29 2.following language Car.

act isof Feb. of2d, 1789, 291,N. H. Laws (Ed. 1797,)
like that the word isabove,the substitutedsecularexcepting
for the word and it is also in act of 24,used the Dec.ordinary,

the1799, law now in inforce. We have no casereported
which the of a contract on beenvalidity made hasSunday

into. isinquired It to be offrom the theinferred, language
in the ofcourt case Frost vs. 4 thatHull, 157,N. H. Rep.

such a wouldcontract be invalid ques­but that was not the;
tion before the court. the of vs. 5And case Shaw Dodge,
N. H. decides civil on462, that theRep. service of process
that cannot be justified. In N.day vs. H.Clough Davis, 9

500, it is saidalthough that theRep. prevailing opinion
seems to be that in this State all secular contracts made on
the Sabbath are void, the whether a note made on thatpoint

is left asday void, undecided,is not thebefore court.being
The therefore in the case bequestion maypresent regarded
as an one. In relation to we entertain noit, however,open

“doubt. The word “secular” means temporal, pertaining
to of world,thistemporal things, things worldly; also, op­

toposed spiritual, holy.” Richardson’s Eng. Dictionary.
The a note togiving ofcertainly world,thispertains things
and is a matter of secular business. The most latitudinarian
would consider it as ascarcely character.having spiritual

It is alleged that, even the aif transaction were matter of
secular business, and so theby itstatute, becameprohibited
valid theby acts ofsubsequent the defendant. But the

wascontract made on and the wasSunday, note executed
and delivered on The atremainedSunday. shingles the

itplaintiff’s house, is but nottrue, remained thatthere,they
the contract for their sale was theirincomplete until removal,
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for theconsidered, merelywas but as it would seemor so
be donetoremainedNothingof the defendant.convenience

to in theseller,on of the vest the purchas­the propertypart
wasonthen, Sunday,been madecontract,er. The having

mar­ratified. Thusvoid, and therefore of beingincapable
void,are as against public policy,contractsbrokageriage

10,4,1 b. ch.1,of Fonbl.and confirmation. Eq.,incapable §
1vs. 3 P.Roberts, 66; Stoty’sRoberts Wms.;s.)­(n.

anywheneveris,rule that345.306, generalTheEq. $
law oris eithervoid, by uponconveyance positivecontract or

of confir­it is deemedof incapablepolicy,publicprinciples
void atwhich ison an estatemation. It cannot operate

itif a void thing,b. it be of295,law. AndCo. Litt.
it a lease.nor make voidavails can Com.nothing, good

4 Bing.vs.SmithIn Sparrow,Dig., Confirmation, 1.)(D
that merethe: “I do notBest, J., says say inceptionC.84,

theifa will avoidSunday it,of a on completedcontract
on Sunday,are settledbut if of the termsnext mostday,

aday,the next suchbe deferred tilland the mere signature
Gaselee, J.,Andbescarcelycontract could supported.”

was ansubsequent assent“that theremarks, plaintiff’s
the and there is noSunday,onto the contract madeassent

subsequentthere was contract.anyto show thatevidence
on the sounday jwhole contract was Sthe completedHere

ordistinctions,intoit to enter niceis'unnecessary anythat
if all thea would bedecide whether contract bindingto

on and a containingSunday, writingterms of it were agreed
Monday morning.”the first onthingsignedthem

is abar,been at the that vs. DavisIt has argued Clough
of on But thereSunday.of ratification a contract madecase

was on to an withSunday, agent,the note written and given
wasto it on No contract com-Monday.deliverauthority

to be done. TheSunday,on but remainedsomethingpleted
to wasconfer an on ineffectual.authority Sundayattempt

a to aswas the case of actassuming agentsimple personIt
note theanother without But the came intoauthority.for
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au-hands of the with or without an originalwhetherpayee,
while was there the defend-was for itthority immaterial,

a contract.ant to and thus made newit,promised pay
that the noteindorsee,an andBut it is said the isplaintiff

1in vs. Taunt.is not void his hands. In Drury Defontaine,
be void. In Blox­a was said to131, Sundaycontract made on

to sue232, disabilitytheWilliams, uponvs. 3 B.some C.&
toto who become partiesa confined thosesuch contract is

vs.Inthat it is Fennellillegal.it with the knowledge
voidit beit that would notheld406, is5 B.Ridler, C.&

that suchanda an innocentbyso as to defeat claim party,
vs. De­in Druryof the courtmust have been the meaning

anthat the ismerely plaintiffBut this findscasefontaine.
is there any presump­nornecessarily,is notindorsee. He

of the originalof all knowledgetion that he innocentis,
onfactsfartheranyof contract. If appearedtheillegality
bemaythe itcase,by perhapstrial than arethe presented

Anda as other questions.such towayamended in present
into his posses­thethe defendant took shinglesasperhaps,

liable forbe madeSabbath,to he maythesion subsequent
ofauthoritya them.eruit,value upontheir upon quantum

theButvs. 653.of 6Paul, Bingh.the case Williams
founda­no otherif it havesuit,hismaintaincannotplaintiff

the presentand uponmade on Sunday,than thetion contract
to recover.facts he is not entitled

aside.setVerdict


