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Proprietors UpperThe of the vs.Locks Abbott.

River,having agreed transportto lumber down the it toS. Connecticut caused
canal, plaintiffs’ placeheadenter the of a on which the locks. At this itwere

plaintiffs’ agent permitthewas custom to exact the tolls. The refused to the
pass through S.;lumber the the credit of andto locks on the defendant there-

locks,upon promised permit passagent throughthat if the would it to the he
tolls,responsible paid,be and andwould for the would see them the lumber

permitted pass.—Held, promise original,was to that the defendant’s anwas
undertaking,and a not within thenot collateral and was statute of frauds.

person,apromisethat a is for the benefit of third renderThe mere fact does not
writing.necessaryit that it should he in

an annexed to the writ foraccount tollsAssumpsit, upon
the locks and canals offor the of lumber throughpassage

on the Connecticutat River.Montague,the plaintiffs,
in evidence. thefacts yearThe Infollowing appeared

andwas Abbott others tobyone employedSanborn1840,
the andmarket,'byto the thousand,lumber Hartfordfreight

atthereon. On thearrivingto the tollshe was plain-pay
the head of the canal withand after thelocks, enteringtiffs’
the fortolumber, agentSanborn applied plaintiffs’ permis-

the locks, his ownto the lumber through uponsion pass
thenhim. therequestedthe refused Heagentbutcredit,

that he hadon the nosubject, statingto see Abbottagent
called on Abbott whilethe tolls. The agenttomoney pay

him ofin the and informed thecanal, facts,lumber wasthe
tohim that if he would Sanbornand Abbott told permit pass

the he would he forlocks,through responsiblelumberthe
see them if the hisagent thoughtwouldand paid,the tolls

inquiriessomemakingSanborn’s. Afterbetter thancredit
Abbott,of the agent gaveto the responsibilityin relation

the locks with lum-to thethroughpasspermissionSanborn
theis usual to let lumberIthe did accordingly.whichber,

are andexacted,the tollsthe canal beforehead ofat thein
the before itto lumberandthem, stop passesto collectthen

the are notat if tollsfoot, paid.locks thethe
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the was tothat evidenceobjected sup-incompetentAbbott
the wasobjectionbut overruled.action,theport

the andwas for the defendantreturnedverdict plaintiffs,A
a new trial.formoved

wasdefendant. contractAinsworth, for the The partly
acase,of in athe credit and such;on Sanborncompleted

ormust himself by writing,who comes in bindthird person
by the statute of 1 Starkie’swill be void frauds.the contract

waswhole credit to San-­givenThe6 Pick. 509.270;Ev.
werewere not nor theyAbbottand partners,born. He

Sanborn,onliabilitythere were anyinterested. Ifjointly
2 1 H.;be in T. R. 80­writing.mustthe new promise

Ev.224; 345; Chitty1 2 Starkie’sBl. Ld. Raym.120;
not23. If the whole credit were8 Johns.202;on Con.

was and shouldcollateral,his haveAbbott,togiven promise
1085; Buller’s N. P. ;2 280been in Ld.writing. Raym. ­

1 Starkie’s Ev. 270.

was madeanythe Before questionfor plaintiffs.Perley,
thewas taken into canal.the lumber Theabout payment,

not the defendant’s thatdoes sustaintherefore, position,case,
and that then de-Sanborn,was first to thegiventhe credit

as a a has a lien,came in Wherefendant promiser. person
ofin consideration of the abandonmentanother,and then

the the notto is withinthe lien, debt, promisepromises pay
had the control of the lum-the Here thestatute. plaintiffs

4aber, and had lien. 2 Wils. 2 East308; Bing. 264;
in the ofdefendant substituted himself325. The place

injuredhe could not be claim made onby anyandSanborn,
not withany jointcase does show contractTheSanborn.

refused to credit toagent any Sanborn,The giveSanborn.
contract with and heor to make the contractany him, only
themade was with defendant.

in bound toBellows, Sanborn originallywasreply. pay.
a iswas like a traveller boundupon road, whoturnpikeHe
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to his toll when hepay reaches the gate. questionThe in
such cases is, whether the new comes in aspromiser exclu­

insively liable, or aid of himmerely who is liablealready ?
In the latter thecase, must be inpromise 2 Hen.writing.

603; onCh. Con. 2 Saund.201; Pl. Ev.& Mumf. &
; 1547­ Saund. 1 B. P.211, 2; 158 3Rep. C.;(n) & &

P. 130.
The cases show that such acts as ofthose the giveagent

a tocharacter the Icontract. Nev. P. 588: 15 Pick.&
159; Am. Jurist, 29,No. 12 Vermont 125. Itpage 202;
is immaterial that the is made before the arepromise goods
delivered, or the services are rendered. 1 211,Saund. 2.(n)

Gilchrist, J. If the defendant’s had been apromise
collateral in the circumstances ofundertaking, this itcase,
must have have been in The establishedwriting. principle

the cases thatby is, if credit isany to the whogiven party
receives the the ofbenefit, theundertaking other collate-is

andral, voidable unless in Holmes vs.writing. Knight,
10 N. H. 177, and cases there cited.Rep. Whether this-

has not beenprinciple sometimes so as toapplied transform
the collateral into aliability as it isliability, inti-principal

thatmated in case havemay been done, need not be now
inquired into, because it is the of the courtopinion that the-

the defendantby was anpromise clearly original undertak-
ing.

hadSanborn caused the tolumber enter the head of the
canal. At this the tolls areplace usually exacted for the

the locks. At thispassage through point, then, Sanborn
had incurred no hadHe hisliability. choice, either to pay

thatthe thetolls, lumber might thepass locks, orthrough to
thewithdraw lumber thefrom canal. The waslumber not-

to be at this if the tolls notwerestopped butplace in-paid,
that event its would take at the atstoppage place locks the
foot of the thiscanal. In emergency, wasapplication made
to heAbbott, and the ifthereupon agent that he-promised
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locks,-to the thethroughwould Sanborn lumberpasspermit
Abbott, tolls. wasthe Thishe. would be forresponsible

ato Sanborn’s nordebt,not a be answerable forpromise
aif did not butthem,to the tolls Sanborn paypromise pay

there were no butContract,and distinct to whichnew parties
case likened the defend-The is byand Abbott.the agent

is boundroad,a whoant that of a traveller onto turnpike
he isthe But notgate.to his when he reachestollpay
thehe does not gate.toll ifany pass throughbound to pay

that would beto and in event heback,choose turnmayHe
for over the road.toll travellingtoliabilityno payunder

noof He liabilitySanborn. incurredtheSuch was position
theto enter head of the canal.lumber Ittheby causing

thatlocks, alone,the and from whichwas throughits passage
was fromfar the making anyarose. Soliability agentthe
from toSanborn, or creditgiving any him,withcontract

to so.dothat he refused
Abbott be considered asmaybythecase,In this promise

this fact aloneof Sanborn. But doesfor the benefitmade
that the should be in writ­necessary promiseitnot render

a82,P. mother2 tookTratt,vs. C. &In Darnelling.
itsaw the but did notmaster,andschool,her toson appear

a bill was deliv­Afterwards,them.what betweenpassed
wasit quitewho said for heuncle, right,the boy’sered to
the ofwas held that statute fraudswas Itanswerable.

was evidence of anand that there competentdid not apply,
the adefendant,the uncle. Soundertaking byoriginal

theto if heindemnifya alsoby surety plaintiffpromise
notfor the is within theprincipal,would become surety

4Merrill,vs. Wendell 657. Instatute. Chapin Chapin
the defendant467,Pick. to in­vs. 20 promisedLapham,

if he wouldthe assist the defendant’s sondemnify plaintiff
The aaccordinglyhis business. notesignedin asplaintiff

son as which he afterwardswith thesurety, principal, paid,
the was notwas held that within thepromiseand it statute.

thereof the that shouldThe court beis,opinion
on the verdict.Judgment


