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Bellows vs. a.Stone &

plaintiffA in equity up contract,complaintcannot set in ofhis bill one and ob-
seeks, upontain the relief prooflie the or ofadmission another contract aof

character, thoughdifferent even the relief he appropriateseeks would be the
remedy proved,in the bycase as or theadmitted defendant.

case, bill,But the may, grantcourt in such to asleave amend the so to conform
proved. this, bill,to hearing answer,the case And even a on theafter and.

evidence.

voluntaryA premises by mortgagor, judgmentofsurrender the after of foreclos-
ure, takingand even mortgagor judg-the of a lease from the which therecites
ment, merely gives mortgagee, posses-ordinary peaceable possession notto the
sion judgment.under the

equity parol drawingA court of will of a in areceive evidence mistake written
agreement, part plaintiffas procurewell on the of the towho seeks a reforma-

same, enforced, parttion of the and to have it theafterwards as on aof defendant
performance.towho seeks resist its

court,misapprehensions agreement,Where there mutual as to anwere such the
although they agreement, will by causingcannot reform the reliefafford it beto
set aside.

This, however, by applicationshould be done an court,on the law side of this not
by chancery.a indecree

Equity.inBill The whichbill, was filed Josiahby

Bellows, and2d, David Stoneagainst Josiah Bellows, 3d,
ofunder thepartners, name Stone andBellows,&. against

Bellows,Thomas states that to January 1, theprior 1821,
inorator was in merchandise with Thomas Car-partnership

lisle, Lancaster,of the of Co.,under firm Thomas Carlisle &
and was also in variousengaged mercantile transactions in
which Carlisle did not participate.

theOn 21st of the firm ofMarch, 1821, Thomas Carlisle
onfailed, 1823,Co. and their entire9,& effectsSept. were

to Thomas to theCarlisle, and himassigned by ofcreditors
firm,the certain of whom, considered and denominated hon-

were to be first from and theeffects,thoseorary, residuepaid
of the far it todevoted,fund as as would thego, payment

of the other ofrata class creditors. Certificates werepro
issued to each of the creditors their whichby indi-attorney,
cated the amount and class of their demands respectively,
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Thefrom their debts.of the firm releasedmemberstheand
an ofhonoraryto certificatewas entitledorator $5300.

atand tradersBellows, 3d, Walpole,JosiahStoneDavid
to 9,of Bellows, had,Stone previous Sept.under the firm &

at the banks;as for the oratorliable sureties1823, become
he then induced themof which liabilitiesdischargefor the

noteand their ;Bank $2900,at the Cheshire giveto raise
for and whatever other liabilitiesthat,securityfor theirand

on his he theaccount,under certificatebe causedthey might
entitled, andhe was to be issued to themto whichof $5300

as wasan indorserThen,names. necessary uponin their
he Thomas BellowsBank,to the Cheshire procurednotethe

into him thesuch, by Stanley farm,as mortgagingto sign
condition to saidwith the ThomasLancaster, Bellows,pay

the said certificate.&c.,or his assigns,
afterwards from the creditor’s fundwas paid uponThere

Feb.8, 1825, 13, 1826,certificate, $700;Sept. $1500,this
and to15,1830,on Thomas; Sept.Bellowsto Stone & $400

orator his own thefrom funds. And billthebyBellows
not toorator is otherwise indebted saidthat the thestates

ThomasBellows, Bellows,or than for the balanceStone &
interest,and deductingnote the above pay-of the $2900
andthat is has beenalwayshe toreadyAnd payments.

ofon theto them account theirpremises,due uponall sums
that heand such is entitled; upon paymentascertainedbeing

and to hold thecertificate,of the farmStanleyto a return
clear.

caused a writ entryof the mort-Bellows uponStone &
to sued out and entered at thebe termMayaforesaidgage

injudicature which,of Coos, 1831,court uponof the superior
to wasterm, renderedMay 1832, judgmentcontinuedbeing

under theBellows,Thomas cir-the followingfor plaintiff,
:cumstances

was between the ofverbally counselagreed respectiveIt
a nominal for bethat shouldjudgmentthe $5000parties

to stand as whatsecuritythe for shouldfor plaintiff,entered
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be found due toreference B.upon George of the ac-Upham
counts thebetween orator and Stone and& Bellows Thom-
as Bellows. But the written wasagreement improvidently,
and accident or made asmistake, follows :through “—that
the conditional rendered as ofjudgment in favormortgage of
the for and theplaintiff $5000, subject of the claims be-

andtween Bellows onStone the the one& plaintiff, side,
and the defendant on the other, is to be toreferred George
B. as anEsq., auditor, and any sum which heUpham, may

due on the ofadjustmentfind such claims, in offavor the
shall be fromdefendant, deducted said sum of or$5000, in-

on atdorsed the samo.” theThat before saidhearing Up-
29,which was theham, 1834,Jan. setdefendant theup

objectedfor and tojudgment $5000, any itsproof affecting
or to show that thevalidity, tending certificate was other

than of Bellows,the Stone and& given them asproperty and
for collateral the saidonly. Andsecurity was ofUpham

hethat was authorized to allow inonly favoropinion of said
orator such or demands in off-set as he could showpayments

ofin the noreduction So andjudgment. ad-investigation
of the mutual demands of the oratorjustment and the respon-

dents could or has everbe,then since had.been,
In and1833, the orator signed delivered toApril, Thomas

aBellows,or the said Stone toBellows, & thepaper, effect
the of in saidthe farmequitythat shouldredemption Stanley

oftheby next,foreclosed first then unless theApril,be sum
and ashould be sooner ofdue its con-paid, discoveryprays

tents.
orator onThat the called them to render an account of
the and ofcertificate,avails of the amount of theirthe pay-

in to toments and come anthereof, adjustment ofrespect all
the said concerns and business between andthem, trusted

a just,would have rendered and fullthey true, account of all
to ofmade on account saidthem certificate, andpayments

made inthe them the butpayments by havetheypremises;
not done so.
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certificatethat thethe defendants sometimes pretendThat
toCo.a due Carlislewas for debt from &givenfor $5300

thatorator, anda due theand not debtBellows, forStone &
Bel-him to Stoneand delivered &bywasthe same procured
saidagainstthemtosecurity, indemnifyas collaterallows,

as theyother liabilitiesand suchto the Cheshire Banknote
Theon of the orator.for and accounthave been undermight
saidto and thatbe the truth,which he chargesofcontrary

tohim Stonebydeliveredwas and &certificate procured
them theagainstto indemnifyas collateralBellows, security

debt ofthewas foraforesaid, and given properliabilities
or consider-and for no other accountCo. to him,Carlisle &

ation whatever.
maya the defendantswith thatThe bill concludes prayer

of all ofa sums receivedmoneyrender and true accountjust
the certificateon of saidor either of accountthem,by them,

the of thethe Bellows creditorsbyto saidexecuted Stone &
and of all sums ofor otherwise ;Co.said Thomas Carlisle &

as tothe note executed aforesaidby themmoney uponpaid
and for allsaid sum of $2900,for thethe Cheshire Bank

them,of forthem,of or eithersums money byother paid
of forany them,which or either were underthey,liabilities

on of and that an accountyour orator; mayand account
of suchtaken and thethereof; that,be upon payment

to to defendants,if as due thesum, any, may beappear
so taken,of on the balance of the accountthem,or either

thebe at to redeem saidlibertyoratoryour may premises
from the aforesaid.mortgage

Bellows, 3d,The of David Stone and Josiah statesanswer
firm ofthat traded in under the Stone &they partnership,
and thatin toBellows, 1826, duringfrom 1807Walpole,

had with the his credit-orator, beingtime various dealings
an asand liable for him to so amount toors, large perplex

to firm of Jamestheir and their credit. Theaffairs impair
aof the orator owedCo., member,which wasDewey &

drawn theirAmonga of $772.97, 7,1820.them note Sept.



1843,TERM, 179AUGUST

Bellows v. Stone.

ahim was draft drawnliabilities on account of himby on
Boston,of and indorsedStone, StoneWyman by Bel-& &

and20, 1821,lows for notessundryJan. at the$2000,
to more thanBank,Cheshire $3000,amounting signed by

his a notethem for sole benefit. And signed by them with
for tothe orator James Lee$15,000, Co.,payable & Dec.

which it was20, one half of his to1819, duty have paid.
a of thewas secured by mortgageThis MeadowBoggy farm,

which the three joined.in
26, 1821,The on toorator, March mortgaged Josiah Bel-

Lebanon,inlows, certain3d, N.property H., valued at
locks andmills,ofconsisting canals, and$6000, the Farrar

voidfarm, on condition to be on to J.payment Bellows, 3d,
of all andBellows,and thesingularStone sums of& money,

all costs andwith whichtogether inexpenses arisemight
allof and the liabilities ofsingular J.consequence Bellows,

and on3d, Bellows,and for account ofStone the orator.&
the1822, orator made his note to29, Stone Bel-April &
one and asyear interest,lows for to them$5338.35, security

aforesaid,debts and liabilities orfrom their debtsany other
thereafter arise toliabilities which on hismight them,or

secured a of theand it sameaccount, by mortgage ;property
he likewise to them hisconveyedfor which interestpurpose

farm,Meadow andAugust 24,1822,in the Boggy empowered
it.them to sell

1823, theof orator was indebtedOn the 9th September,
onBellows account$5149.46, perto Stone & (as schedule,)

them, advanced,to monies and servicesdue render-of debts
ofhim for which thensecurity theyfor held the;to anded

aboveas andmortgaged mentioned, theLebanon property,
of the sale of theof the MeadowBoggybalance proceeds

to sell theorator desirous LebanonbeingThe prop-farm.
anit,to them to substitute for as equivalenterty, proposed

for mentioned in the also$5300, bill;the certificatesecurity,
an debt of Co.,of Carlisleunpreferredcertificate &another

them,for all sums duebyto be held them thenof $868.51,
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and, uponand servicesadvanced, performed;all moniesand
like-certificates, heofto the thesesufficiencyobjectingtheir

ofof the certificateto thesecure paymentwise proposed
Lancaster, tofarm,of the inStanleya mortgageby$5300,

as They havingthem as aforesaid.by securityholdenbe
of the Cheshirefor their own useto borrowoccasion $2900

their sure-to a asBellows notesignThomasBank, procured
Stanleyto theby haveundertakingfor thatty purpose,
himto forhim, bythe orator to be heldbyfarm mortgaged

also to to Bellowsand in Stonepay &indemnity, trust;his
andthe mortgagereceive beyond, uponhe mightwhatever

theto to themconvey mortgaged premisescertificate, or
Bel-was anddone,indemnified. This Stone &sobeingupon

whothe there-orator Lebanonto the property,lows released
toHarris, and Stoneit to M. M. delivered&conveyedupon

for the aforesaid.purposethe certificates& Bellows
to raisethe orator themdenies that procuredThe answer

Bank, thatat the Cheshire and alleges theyhis usefor$2900
and forthe debts there elsewhere whichallalready paidhad

account, andon his that the certificateholdenhad beenthey
to to them whatever sumsto them secure weredeliveredwas

from the orto them whichowing plaintiff,andthen due
to on his andaccount,due them for no othermight become

that the was made for themortgageand purposespurpose,
no otherfor purpose.andaforesaid

thethen sets forth writ of andentry judg-The answer
inas the thecharged bill,'and writtenmortgage,ment on the

and denies thatcounsel,the the judgmentof wasagreement
that itmistake, or has ever been satisfiedthroughornominal

denies that the of counsel aforesaidannulled ; agreementor
and thatmistake the orator has; everthroughwas signed

of it, he for the ofthough might,himself re-purposeavailed
the judgment.ducing

inanswer, 1833,that Thomasalso BellowsThey April,
took of the Stanleyand forpossession farm, conditionentered

it toleased whoorator,thebroken, and attorned for the same,
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and he in wholethat continued for onepeaceable possession
and theforeclosedyear, thereby the discoversredemption ;

of the it out.contents referred to in the and setsbill,paper
It bears date and theI, 1833, byand is sealedsignedApril
orator, who of saidhimself the tenantthereby acknowledges

to Bellows, torent,farm Thomas to $300,covenants pay
waste, and to end ofdeliver the at theprevent up premises

one entry,And this and Stoneyear. attornment possession,
insist as aBellows full andupon bar, discharge, extinguish-&

of thement complainant’s rights.
if theBut court should be of that the redemptionopinion

is not and that the shouldforeclosed, said BellowsStone &
account, they that the indebt-say was, 9,orator 1823,Sept.
ed to them in the balance of inaccount exhibited the

aboveschedule to,referred castThey thereupon$5149.46.
withinterest annual rests add a few small; amount-charges,

to $45.06; deduct theing incharged bill,thepayments
to andamounting find a balance, of; 14, 1834,April$2600
And aver that sum isthey that the sum to se-$5707.13.

which saidcure certificates were to them, which,andgiven
with interest he is in to hethereon, bound beforeequity pay

to ais entitled of the a ofreturn same and saiddischarge
mortgage.

&,Stone Bellows also find a farther answer in the case, of
thewhich is an abstract.following

“They answer to the there ofinquiry, was theany report
auditor the ofmerits the outupon cause,” by thesetting
auditors in verba.report, hmc

“ Claremont, 1834.January 29,
theof annexedpursuance“In commission, the parties

therein named before auditor,the assubscriber,appeared
with their counsel. The defendant to shew, byproposed

that to the true of thetestimony, according intentparol
to the the bedeed, conveyance was to de-mortgageparties

the not ofbyfeated the amount of the certificatepayment,
deedin said but and forby another less thespecified, sum,
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inwasof sum the certificate givenwhich saidpayment
author-that said commissionThe auditor supposedpledge.

allow claims and off-to such oronly equitableized him legal
and from said judg-he should deduct theas sameprove,sets

the firsttherefore,auditor did not, pro-ment. The receive
evi-He, to receivehowever, consentedtestimony.posed

all and but none was offered.dence of claims off-sets,
B.George Upham.”

there was no other from the auditor.That report
“ for the rea-the was suchinquiry, preventedTo report

answer,forth bill that knowtheyset in the ?”sons as they
but such as thatof no reasons in the auditor’s report;appear

and wasthen, claim,now that due atclaimedthey $5000
of the rendition of the that havetheythe time judgment;

to oraccount,been into onready go any legal equi-always
to whatwith the ascertain sums,complainant,table principles,

to have been allowed on whichsaidought judgment,if any,
and the underto same said butnot, agreement,were apply

would not.the complainant
orthat onstates,answer of Thomas Bellows aboutThe

a1823, he note with Stone Bellows forsigned17, &Sept.
one with His is thaton interest.year, impression$2900,

the ofthe note at Josiahrequest Bellows,he 2d.signed
Bellows,or Josiah of JosiahBellows, senior, agentStone &

2d,Josiah the3d, Bellows, to make mort-Bellows, procured
to and ithim,of the farm was made for theStanleygage

andcondition,mentioned in the none it be-other;purposes
betweenand Stone Bellows andagreedunderstood &ing

hold it indemnity,that he should for hisThomas Bellows
whatever he on saidmightto them sums receiveand pay

own on be-certificate, beyond or,and his claim ;mortgage
to same toby Bellows,indemnified Stone theconvey&ing

thenever knew that certificate mentioned inHe thethem.
other than the of thatBellows;bill was Stoneproperty &

no or relative to the same.of other trust agreementhe knows
term,at Mayanswer then states the judgment law,The
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as in theforeclosure, other; attornment,1832 the andentry,
andaccident, mistakedefendant’s and also deniesanswer,

confederacy.
on of theThe taken behalfCarlisle,of Thomasdeposition

noteheld a againstthat Bellowscomplainant, states Stone &
was awhich firm mem-deponentDeweyJames Co. (of&

a toand on the received certificatesurrender of sameber,)
the of Carlisle Co. ;the same amount in effects Thomas &

that distinct from thesaid was entirelycertificate $5300
to be madeBellows, 2d,certificate, procuredwhich Josiah

1823,to toStone that;Bellows prior September,& (when
had2d,the named was said Bellows,last certificate made,)

to Bellows,the atlocks, &c., Lebanon, Stone &mortgaged
toto a with him thethem for note Chesh-indemnify signing

ire and a of thein order toBank, reconveyanceprocure
Bellows, 2d, then induced Thomas Bellowssame. Josiah

allow awith the and also toBank,to a new note him tosign
of for to which said Thomascertificate debt $5300,preferred

to issue to StoneAvasentitled from Carlisle Co.’s estate,&
to theas a the CheshireBellows, security that new note&

was made to thebe new noteshould The payBank paid.
Bank.due the note to thebalance upon prior

a to said'same said Josiah madetime, mortgageAt the
Lancaster,in for theof his farm conditionedThomas pay-

and the afterwardscertificate,ment of said deponent$5300
on the saidaccount ofto Stone Bellowsremitted & $2200

understood at the timewas, believed, bywhich hecertificate,
and to remainfor locks and canals,to be a substitute theall

in sameas collateral the manner.security
in court when the AVaswas judgmentMr. presentCarlisle

the on the and understood thein action mortgage,rendered
be rendered for theto be that shouldjudgmentproposal

in be referred tocontroversyand whole mattertheplaintiff,
auditor.B. as anG. Upham,

the auditor,at the before andwas also hearingHe present
“ thecalledBellows, 2d,that said Josiah upon plain-testified
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tiff to his accountsproduce to thisagainst him. The reply
herequest was, had thebut renderednothing judgment

him inagainst Coos and toCounty, whatever he had bring
in to reduce said awould be settlement of alljudgment mat-
ters between them.”

It also from the of Smith,Jonathanappeared, deposition
taken theby that he was the ofcounsel J.complainant,

in theBellows, 2d, action on the and at the Maymortgage,
term, a and it1832, for that should beapplied continuance,
referred to Mr. to ascertain the due onsum the mort-Upham

and the amount at ofgage, due, the next term saidreport
court. To this the counsel onobjected, account ofplaintiff’s

but to atake that for adelay; at termproposed judgment
nominal insum waswhich to stand as fordamages, security
the amount which be due,found and then to have itmight
referred to Mr. as had been was ac-ThisUpham, proposed.
ceded to Smith,Mr. whoby $2000;proposed observing
that it would be more than tosufficient cover the sum due.
Said counselplaintiff’s not, and tothought proposed $5000,
which Mr. acceded,Smith that it would make noobserving
difference whether it were or The plaintiff’s$2000 $5000.
counsel reduced this toagreement and it waswriting, signed
just as the court was about adjourn.to

Mr. Smith farther testified that it was and under-agreed
stood between andhimself the that when-counsel,opposing

the sum due on said beshould ascertained byever mortgage
said the asaforesaid should be soUpham, judgment reduced,
to therewith.correspond

inThe also the of A. N. Brack-complainant put deposition
ett, who was in court at the ofpresent time said agreement,

heardand the conversation between the counsel in that ac-
forSmith,tion. Mr. the defendant, asked a continuance, as

the on which themortgage action was founded out ofgrew
an old unsettled affair, which considerable time andrequired

adjustattention to Aproperly. continuance not grant-being
ed, Mr. Smith Mr. asproposed an toUpham adjustauditor,
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between athe claims the and nominal judgment wasparties,
to be reduced to such anfinally foragreed upoll ‡5000,

aamount as Mr. find due onshould considera-justlyUpham
of the wholetion case.

was thatBrackett he confident theMr. testified that case
awas the thatdefaulted on ingroundexpressly hearing

theshould that the onhad, entrybe and docket ofequity
thatis andMay term, 1832, beingMr. com-such; Upham’s

reasoninto the matter was the theto wholepetent go why
forto take nominal ul-judgmentthe wasagreement $5000

entered into andtimately signed.
the ofdefendants Josiah Bel-The introduced deposition
he as thesenior, who testified that was oflows, acting agent

the StanleyStone Bellows at the time farm wasmortgage&
made that the and were received as; certificate amortgage

and thatmills,substitute for the canals and Stonelocks, &
the farm,Bellows retained their lien Lebanon whichupon

was included in the same The couldmortgage. deponent
atnot for whose or whosesay benefit Thomasprocurement

note. Bellows, 2d,Bellows the Josiah under-signed $2900
to secure thetook to the made certificate. Itget mortgage

was to but theBellows, objected,made first anddeponentH.
that itbutBellows, agreedStone finally mightproposed &

had some in theto who interestBellows,Thomasrun pay-
thethe to be secured byment of sums intended mortgage.
atthat theThe same witness farther time saiddeposed,
thewas Bellows heldStone notemortgage made, & $5300

the the same wasand treatedsecured Lebanonby property,
as was saidall and to thedue, nothingthroughout being

fromother indebtednessHe knows of no Josiahcontrary.
at that time.to The2d, Bellows,StoneBellows, existing&

thison the wasentry by deponentwrit of mortgage procured
exhibited theirHe thenfor Stone Bellows. ac-&acting

samewho the toacknowledgedcount. to the becomplainant,
all but rememberin item. He does notcorrect one the

amount of that account.
vol. 24xrv.
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defendants also introduced the ofdeposition JosephThe
was for the demandant in the to fore-who counsel actionBell,

farm at thethe He thatStanley mortgage. deposesclose
term the forfeiture was and he thenconfessed, thatsecond
to have the assessed, Mr.damagesmoved Smithwhereupon

some;a continuance conversation and resultedensued,asked
written for and a asjudgment, reference,in the agreement

Mr. Bell fartherstated. that he believes thealready states,
was drawn in with theagreement up conformity agreement

andbetween the counsel, without mistake ormade error;
was instructedthat as he that the due and theand sum cer-

thousandexceeded five after alldollars, de-allowingtificate
heand could not haveoff-sets, aductions to smalleragreed

to take thatbut concluded rather than tosum, litiga-protract
tion.

thethe before auditor, remainedproceedings thingsAfter
9,until when aFebruary 1833, Bell took outbefore Mr.as

on said he injudgment,writ of which retainedpossession
and wrote to the thathands,own to effect,his complainant

ato him draft of a leaseenclosed of the Stanley farm,and
an intimation that if the same were returned exe-dulywith

ofthe writ wouldpossession not be other-cuted, executed,
would. -The soon after receivedit thedeponent lease,wise

and sealed by theduly signed present complainant.

for theLivermore, I. the facts incomplainant. Upon
our first is, acase, that,this valid foreclos-position admitting

the of themortgageof farm to haveStanleyure been effected,
estate thereofthe vested inlegal unconditionallyand Thomas

and his heirs, still his answer, the jointBellows supported by
of Bellows,Stone shows that he theanswer holds farm&
the of ain trustee. He claims no interest inonly capacity

his own which,it he isbeyond indemnity, effected,being
and the of his answer will be de-bound, upon strength only

the farm to theto entitled. The endconveycreed person
of a trust itbeing satisfied, results to theand sourcepurpose
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it b. ch.2,1from which 475 Fonb.; Eq.,Cruisesprang.
cites 155.notis,in 2 Atk.2, 4,§

inthe land is with his interestHis interest in coextensive
whichwhich it is an andcertificate, merely accessory,the to

it attends into whose hands soever the certificatetherefore
the thewhich,and all limitations tomay fall, through by

of of it is 5law,or liable. N.agreement implicationparties
Mendum;vs. J. R.420, Southerin 2 100.H. C.Rep.

is, reason thethat,second of mistakebyII. Our position
there has been no foreclosure.charged,

not-be evidence,That the mistake shownmay by parol
it,the answer see 2 J. R. Gil-withstanding denying 585,C.
toand a recent case the inMoon,vs. same Mylnepointlespie

K.’s Rep.
case,to that in this seea similarFor practice adopted

60; Tiddon Arbitration 816.Caldwell
Ha-of 1counsel, 218,As to seeunderstanding Sumner

Ins.zard vs. N. E. M. Co.

for the defendants. The reliefBellows,H. forprayedA.
to to theto redeem without vacateis, be seekingpermitted

judgment.
for moment,consideration the the ques-I. thatWaiving

to thein regard bytion was theis, agreement judgment
enterederroneously up.or accidentmistake

1contracts,of 171,As to the seereforming Story’s Eq.
of the on which theyto the character evidenceAs172.

5 and the nature of;be 1reformed, 164,may Story’s Eq.
mistake, ; 585,1 169 2 Johns. Chanc. Rep.the Story’s Eq.

vs. United Ins.; 630, Lymanvs. Moon­ 2 Ditto595, Gillespie
329; I Bro.328, 338,6 Ves. Ch.Co; 317;1 Ves. Rep.

; 221;vs. Blake Ch. Practice347, Shelburne Inchiquin­
Ex’ors Getman vs.274, Beardsley.Ch. Rep.Johns. of

the the claims ofthatcharges bybill agreementII. The
auditor, and goesto be to thewere submittedboth parties

we say,of a Now first,the mutual mistake.groundupon
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the must his case as he states it. Ball2provethat plaintiff
451, vs. 1444, Carroll; Dig.Beatty Chitty'sSavage Eq.&

And, reformed,that the cannotcontract besecondly,47.
was inbecause, made,as no contract fact the laboringparties

a mutual is tounder there reformmisapprehension, nothing
thecourt at cancel it and vacateonlyThe most canby.

judgment.
will relieve in of of an innocentEquity fraud,cases or

or or a deed afounded mu­insertion,omission against upon
2, 8,1 ch. n 12;tual Fonb. Eq. Veseymisconception. §

;vs. Paine 3 Atk. Bro.456, 458, 388;Baker 1 Ch. Rep.
vs.338, ; 168,1 B. Rams­165,Shelburne Ves.Inchiquin &

But wherevervs. Gosden. the interference has beenbottom
ofthe themistake,on mistake has mutual.ground been

a court of willAlthoughIII. receive evidenceequity parol
of a mistake in an ofdrawing for theup agreement, purpose

a afordecree it not admis-resisting specific isperformance,
theon of the tosible, ofpart plaintiff, aprocure reformation

awritten and decreearticles,the thereupon.
to ofrejection toAs evidenceparol contradict, add orto, vary

of a writtenthe terms contract, 2 Stark. 1002, 1007;Ev. 996,
Ev. 8 Johns.; 189,2 Phil. 753 Ketcham;vs.Thompson

vs.518,Mass. Hunt ;7 Adams­ 17 11Mass. Mass.303;
Arnold;vs. 127, Stackpole Avery;LincolnFairfield 418, vs.

5 3496;Greenl. ; 2 3470­ N. H.Hayw. 32;Fairfield
132, vs. Morse;Barry 6 N. H. vs.Rep. Bell205,Rep.

1249;Morse; 4 497;Greenl. 8 Johns. 2375; Wm. Blk. 1
Blk.H. 664. And the rules of evidence are thegenerally

same in ofcourts equity and courts of law. 2 Stark. Ev.
Mass.1018; 17 1303; 85; 2 Chitty's Dig.Eq.Fairf.

1969; Atk. 453; 2 Ves. 241; toStory's 746. AsEq.
will be receivedwhat in evidence, see Fonb. b. 6, ch.Eq.

1,1, and 2 b.Ditto, 6, ch. 2,§ 7; 2 Salk. 1675; Mad­§
dock's 1Chanc. 322; V. B. Ball524; 2 15;B. 2& &
Chitty's Dig.Eq. ;975­ 6 4Vesey 328; Bro. Ch. 514; 17
Mass. 6;320­ Vesey 1334, note; Vesey, Jr., 326; Ditto
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1 402 Ditto 2241; Cox Swans.; 219; 244; 18 Ves. 10;
1 50.Chitty’s Eq. Dig.

As to cases thewhere courts will or will not refuse specific
of ain case mistake, 10performance ;Ves.294­ 2 510Dow. ;

1 52­; 7 Ves. 133­Chitty’s Dig. 211; Ditto 4 Bro.Eq. ; C.
C. Ditto 1479 ; Ditto 92.219;

The recent cases areEnglish againstexplicit admitting
evidence to vary contracts,writtenparol on theexcept part

of a andefendant to raise to resistequity specific perform­
ance. Woolam Hearn,vs. 7 Ves. Jr. 211; vs.Shergold
Boone, 13 Ves. Jr., Ed., note;Sumner’s 370, vs.Clarke
Grant, Ves.14 Jr. Fell vs.519; Chamberlain, 2 Dick. 484­;

vs. Gosden,Ramsbottom 1 Ves. B. 165; Winch vs. Win­&
chester, ;1 Ves. B. 375­ vs. 15Higginson Clowes, Jr.,Ves.&

Cooke,516 vs. 1 22,Clinan Sch. 36; see,; also, 17& Lef.
vs. ; 1303,Mass. Dwight Pomeroy­ 81, Elder vs.Fairfield

Elder.
of will setIV. Courts not asideequity injudgments the

courts of law for of theany reliefmisconception party seeking
in of cause,the mode his nor for inmanaging mistake the

whichrule was norjudgment rendered, forupon any irreg­
3 Johns.ularity. ;275­Ch. 1Rep. Cary’s 3; Chit­Rep.

Dig. 2 Porter’s 262.ty’s Eq. 592; Rep.
stateV. We such a of assay that, facts are set inupon up

this a court of law wouldbill, have furnishedplaintiff’s an
that an toremedy ; theample upon application court the

would have been on due ofagreement suppressed, theproof
He chosen to lietherefore,mistake. allowhaving, by and

to take has no toeffect,the foreclosure claim relief in this
1Turner,court. vs. Swans. 154­;Turner Rep. 2 Swans.

14 Ves. 31; 2 Bro. 1 3243; C. 641;C. Maddock 64;
275; 4Johns. Johns. 208.Ch. Ch.Rep. Rep.

of the addressed tobeingVI. The application plaintiff,
the of the and itcourt,discretion forbeing competent them,

the ofequity case,on a of the toconsideration orgrant
we thatrelief, saywithhold the has shownplaintiff nothing
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of thewhich entitles him to exertionextraordinary pow-the
ers of the court.

willexecution,at law and equityVII. After judgment
Dodsworth,not entertain a bill for vs. Caryrelief. Adams

1 584.; Chitty's76 Eq. Dig.

(S'. sameHale, on the side.

whichofis one this caseO. J. ThereParker, aspect
of theto have the attention parties.seems not attracted

redeem is madewhich the seeks toThe mortgage plaintiff
theissuedcertificate, byof a certainto thesecure payment

&, toandCo.,of the creditors of Carlisle purportingagent
wereBellows,that the Stonedefendants,contain evidence &

bythe effectsfrom the avails of assignedentitled to receive
ofof the sumcreditors,the theirfor benefitCo.Carlisle &

$5300.
but itBellows,to Thomasis given appearsThe mortgage

aof held the certificate asexecution,itsat the timethat he,
a note of to theforhimindemnify signingtosecurity $2900

foras Stone Bellows.security Beyond&Bank,Cheshire
he the and thethis held certificateindemnityofthe purpose

the benefit of Stone Bellows.in trust for &mortgage
interest in thethat their certificatealso,it appears,But

to theinterest, subjectan absolute onlyoriginallywas not
to hold it for andhis indemnity,Bellowsof Thomasright

of far as beit,avails so might necessary,theto appropriate
and the answer ofThe bill Stoneavers,thatfor purpose.

held certificate as a collate-that thisadmits, theyBellows&
are not to theashowever, agreedThesecurity. parties,ral

and for the ofclaims demands securityof thecharacter
and were taken bythe certificate Stonemortgagewhich &.

to aand the here seems becontroversy materialBellows;
one.

that Bellows had become liablebill Stone &allegesThe
the at several atfor plaintiff banks,as indorsers particularly
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Cheshire Bank that to;the relieve himself from these lia-
and to secure hethem,bilities them to raiseprocured $2900

him at Bank,for the Cheshire on their note, indorsed by-
Bellows : for theand,Thomas of that note,purpose paying

toand Stone Bellows for&indemnify other liabilitiesany
account,be underthey might on his the plaintiff procured

the be made them,certificate to to and that purposefor
alone; tothat, indemnify Thomas Bellows for thesigning
note, made thehe with themortgage condition that he would

or cause the to becertificatepay paid.
It avers that there is a balance of and some interest$300

on the bank,due the note to and thethat is notplaintiff in-
to Bellows,debted Stone or either of them, in& any other

sum, or for the on his ofaccountpayment otherany sum.
that he is toallegesIt all suchready sums ofpay asmoney

be due them onmay justly account of the andpremises, in-
that,sists the hethereof, is toupon payment entitled have

the farm freed and from thedischarged and to amortgage,
return of the certificate.

It that,states the of the suit lawduring pendency at found-
ed the he moved that anupon mortgage, auditor bemight ap-

to theascertain the sum due in ; al-pointed, premises and
states anthough it an that auditor shouldagreement be
to audit the accountsappointed, between Stone Bellows andSf

and to ascertain the due betweenjustlysum them,Jhimself
and that the toauditor,before have thethey claimsappeared
between and the balance in al-settled, ascertained, yet,them

the to aleging settlement beforeattempts procureplaintiff’s
the bill states that hetime,that called Bel-Stoneupon &

to an of thelows render account avails of the certificate and
of their in and to comethereof,the amount payments respect

an of the andadjustmentto all said concerns business be-
tween them.

thatIt the defendants have never renderedalleges any
account in the that sometimes thatpremises; they pretend

was tothe certificate not as collateral indem-given security
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liabil-othersuchthe to the bank andthem notenify against
ofaccountand onbeen under foras havetheyities might

con-thethe chargeswhereasthe plaintiff expresslyplaintiff;
and deliveredand that it wastruth,to be thetrary procured

liabilitiesthethem againstas collateral tosecurity, indemnify
Co.as the debt of Carlisleaforesaid, and was &given proper

whatever.to and no other account or considerationhim, for
wasthe certificateare whetherThe defendants interrogated

indemnifytoto Bellowsnot and delivered Stonemade &
asconsiderationsaid and thenote,them for executing upon

then thatbill of The bill praysforth in saidset complaint.
moneyof all sums ofrender an accountmayStone Bellows&

of moneythe and for all sumsnote, paidthemby uponpaid
orwhich theyof for liabilitiesthem or either them anyby

of thewere under for on account plaintiff;either of them or
theoftaken that, paymentthat an account bemay ; upon

atbethetaken, mayof the account so plaintiffbalance
be returned.mayto and that the certificateredeem,liberty

Bellows,of after some preliminaryanswer StoneThe &
forththe setsthe betweendealingsof parties,statements

ofmade to themthe a note1822,19, plaintiffthat April
andand liabilitiesfor debtsas security subsisting$5338.35,

and thethem,arise to securedmightafterwardsthose which
of at thatLebanon;a mills, locks,by mortgagenote &c.

indebtedof the was1823,the September, plaintiffon 9th
to accountof theaccordingin the sum $5149.46,to them

ad-them,for due to moniesdebtsanswer,to theannexed
of whichrendered, securityfor the theyand servicesvanced,

that;at thuslocks, Lebanon, mortgagedthe mills,held &c.
desirous of thatbeing selling property, proposedthe plaintiff,

for mentioned infor it the certificate $5300,substituteto
held them allbyand another to be forbill, certificate,the

andadvanced, &c., that,then all moniesdue, theysums
to the of the thesecurity,sufficiency plaintiffobjecting

a of thethe first certificate by mortgageto secureproposed
that occasionthey, havingto be redeemed;soughtfarm now
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borrow Bank,to of the Cheshire Thomasprocured§2900
toBellows the note their security,as tosign undertaking

the tohave farm to be heldhim, him formortgaged by his
and in trust to whatever heindemnity, also, thempay might

receive that the andbeyond certificate, orupon mortgage to
to them wasconvey that thisupon being indemnified; done,

and that released the theto Lebanonthey plaintiff property.
The answer then denies that the plaintiff themprocured

to at theraise Bank forCheshire his anduse, alleges$2900
that had all the debts there andthey already paid elsewhere
for onwhich had been holden his account, andthey that the
certificate was delivered to them to tosecure them whatever
sums towere then due and themowing from, the plaintiff, or
which due tomight become them on his account, and nofor
other and that the was madepurpose, mortgage for the pur-

and no otheraforesaid,pose purpose.
is a different statement inveryThis relation to the matter

for which the certificate and were tomortgage bo security,
in thefrom that contained bill. Theplaintiff’s bill alleges

that the certificate was and themade mortgage executed for
the of the to thenote Cheshire Bankpurpose paying and to

forStone Bellows otherindemnify any& liabilities they
ofbe under on account themight plaintiff. The answer

indebtedness of thea distinctstates toplaintiff them in a
at the of the andtransaction,sum timelarge that the certi-

was made to toficate them secure thatexpressly and what
and thearise,afterwards that wasmight mortgage executed

farther anothersecurity, they releasingfor mortgage which
held.beforethey

at to theWithout adverting topresent impediments the
the defendants contend areredemption, (which insuperable,

and the inmaintains be overcomeplaintiff may the proceed-
the in the first seems beinquiry, toplace,ings,) whether the

bill,of the to which we haveallegations already referred,
the nature of the indebtedness which thestating mortgage

was made to are in fact on thesecure, sustained case before
von. xiv. 25
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asbetween on this point,difference theThe partiesus.
shouldis, mortgagethe whether thisby pleadings,shown

Bel-for asas a such liabilities Stone &security onlystand
execution,at itswere under for the the time ofplaintifflows

andall debtsit was made as a also forwhether securityor
due the to them.then fromdemands plaintiff

to in-thenot at this ofstageis important proceedingsIt
from thein now duewhether there debtsare, fact, anyquire

out of suchhavesuch as arisenthem,to exceptplaintiff
isthereis it of to ask whetherconsequenceNorliabilities.
offrom the notein them what arisesexceptany thing

duebill that there isalleges nothingThe except$2900.
that. is not essential to the maintenanceof Itbalancethe

to true. Ifthat the should beallegationthis suitof prove
ex-of liabilitieselse due them outarisingthere is anything

accountof the the bill anat the date asksmortgage,isting
ina to the amount redemptionand avers readinessit, payof

otherthe bill takes no note of anythe Butof premises.
debt which be due to them.mayofdescription

an ac-to a andno existsthen, redemption,If, impediment
it bedecreed,to be taken and a mustcount is redemption
andthe has sustained the main-allegationsbecause plaintiff

forth in and mort-set the because therights bill,tained the
to secure the of which hewas made debtsdescriptiongage

tohe is entitled have an account taken of theandalleges,
theon of the amount. Theand to redeem paymentsame,

in such tackcase, else to thecannot, any thingdefendants
redemption.

that the and were toif it certificateBut, mortgageappears
due fromdirectly the to Bel-debts Stoneplaintiffsecure &

averments of thethe fundamental which allbill,lows, upon
andare therest,others falls.disproved, superstructurethe

the tobill court are not called cause an ac-this uponUpon
of allbe taken the debts due from theto toplaintiffcount

for the theBellows, that statesplain plaintiff& reasonStone
account,no no read-agreement, professessuch for suchno asks
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and no de-to taken,iness the balance of it when prayspay
aof based suchcree redemption upon proceeding.

bythat,the in the bill,is that avermentIt apparent, then,
to secureand certificate werethe theagreement, mortgage

thea whichthose liabilities is material allegation,only,
case,his rea­byas or fail to sustainlaid,mustplaintiff prove

and thehis evidence.of a between allegationson variance
Tilton;385, vs.393, Eq.9 N. H. Tilton Gresley'sRep. ­

vs.451,171; 444,Ev. 2 Ball Carroll.SavageBeatty&
re­bill one and obtaincannot set in his contract,A party up

lief on evidence of of an entire different character.another
; 10293,Harris & Johns. vs. Conner­ Peters288, Drury

177, Boone vs. Chiles.
Thebythe the ?Is plaintiff’s allegation proofsupported

of in which denyof the answer Stone Bellows they&part
bill, aver that the and mort-this of the and certificatepart

to isthem,to what duewere made secure is responsivegage
to whetherbill. were state heldThey requiredto the they

inin mannerand the stated the bill,the certificate mortgage
for to denyit was not sufficient them thatmerely theyand

for alone. If didtheyas liabilities not admitsecurityheld
thebut held asmade, security, theyasallegation papersthe

what heldbound to state for them. Thisthey ofpartwere
be themust, therefore, overcome by plaintiff’sthe answer

the is to somecorroborated,But answer extent,evidence.
on ofsides. The thethe evidence both Leba-mortgageby

in evidence.has not been introducednon Theproperty
it a note ofthat was to secure and$5388.35,statesanswer

was all butthis to secure there is nogiven debts;that note
andthe theon this That certificate mort-evidence point.

the ofwas forquestion mortgagenow in substitutedgage
theisLebanon, byat shownlocks, mills, testimonythe &c.

the defendants.introduced TheBellows, senior, byof Josiah
inthe answer thiswhich tends toevidenceonly impeach

hethat understoodCarlisle,that of who saysisparticular,
to securegiventhis wasthat mortgagefrom the conversation
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mistaken,the note. it is clear that he isonly But$2900
elsebill,the it avers that therealthough due,for is nothing

was Carlisle,admits that the for all andsecurity ;liabilities
answer to a cross substi-in this wasinterrogatory, says that

locks, mills,for heThose, however,tuted the speaks&c.
toof as mortgaged indemnify signingStone Bellows for&

to the bank,a note the of fornoteprior being given$2900
balance of it. thisthe But tois, extent,some inconsistent

the fuller evidence of thatBellows,with Josiah thesenior,
towho the to secureundertook madeget mortgageplaintiff,

certificate, had madeit to ,•the Hubbard Bellowsrunning
agent this,as of Stone he tothat, acting Bellows, objected&

“that it should toldand run to but finallythem;proposed
Bellows, 2d, that, if he had to thatobjectionanyJosiah
it be to hadcourse, executed Thomas whomight Bellows,

in the of the tosome interest sums intended be se-payment
the He alsoby mortgage.”cured that the note securedsays

ofthe the ofmortgage mills, was, at the time theby &e.
newof the in themortgage, ofgiving Stonepossession &

Bellows, and was treated the asthroughout transaction being
and diddue, he not then hear to theanyall thing contrary.

that,states farther, to the suitprior on theHe hemortgage,
to the the account of Stoneplaintiff Bellows,exhibited &.

he■which to be allacknowledged correct a forchargeexcept
demand against James Dewey Co., hewhich, said,&a he

wouldnever Thepay. witness, however, is tounable re-
collect the of the account,amount but it is to be distinctly

thefrom wholeinferred case itthat was not for the balance
noteof the to Cheshire Bank only.the.

ofevidence theThe plaintiff, then, so far overcom-from
onthe answer this ising .point, itself theovercome evi-by

of thedence and thedefendants, bill is not sustained.
The failedplaintiff tohaving his ease asprove alleged,

the court heremight andstop dismiss the bill. The utmost
could ask, aplaintiff uponthe strict ofconsideration his
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would be the berights, that dismissal should without preju-
hisdice to to suit.commence anotherright

theBut the toof court extends the of anpower granting
of bill,amendment the even at of thethis stage ;proceedings

and, theas ahave to withoutparties proceeded hearing pre-
this and thesenting question may desiredistinctly, plaintiff

to make this we have considered themotion, matters upon
of the atwhich have them issue.argumentsthe parties placed

becausehave done this the more thisreadily,We litigation
anhas been to unreasonable and because,protracted length,

it to awhen came statefinally the of the businesshearing,
was asof the court such to cause some additional indelay

the examination of the case.
nomakes in his billquestionThe that the condi-plaintiff

of thetion was broken, nor that the suitmortgage itupon
for was well instituted he: but apossession mistakealleges
in the of the counsel whichagreement the conditionalupon

was rendered for the sum ofjudgment viz.,§5000, that he
the whole ofunderstood matter a inhearing waschancery

into before auditor,to be thegone thatnotwithstanding
towhich was stand as security hejudgment, only ; that was

to andsubsequently, somegaveapplied writing respecting
heforeclosure,the or of which apossession prays discovery ;

that,and he sets forth that after and within a heyear, at-
to have a before thehearing auditor, to ascertaintempted

duethe amount to Stone Bellows that he;& then offered
to that the certificate was but aprove security, and requested

Bellows their claims,Stone to whichpresent& refusedthey
thatdo,to had no claim butalleging they the judgment;

the auditor decided that hethat could allowonly such pay-
or ofments matters set-off as the should inplaintiff prove,

of the amount of thereduction and in con-judgment, that,
of this was done.sequence decision, nothing

answer ofThe Stone Bellows denies mistake inany&
that theagreement,the denies wasjudgment andnominal,

as only,to admits thesecurity generallystand proceedings
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exe-writingof thediscoveryand makesthe auditor,before
exe-a dulyto be leasewhichtheby appearscuted plaintiff,

that Thomas1833,1,the recitingby Aprilplaintiff,cuted
re-1832,of this D.court,at the term A.had, MayBellows

his ac-inas of mortgage,the conditional judgmentcovered
theoffor theBellows, 2d,Josiah possessionagainsttion

1833,on the 1st of said Thomasand thatStanley farm, April,
Stanleysaidof,and takeninto, possessionenteredhad

in hisand for condition brokenjudgment,under saidfarm
Bellows, 2d.from Josiahmortgage

on theanby objection partis methere the plaintiffAnd
thebythe is forecloseddefendants, mortgagethatof the
fordefendant, Bellows,the Thomasofpossessionpeaceable

thatnext after the of this lease,givingof one yearthe term
as tenant.the his Theheld bybeing plaintiffpossession

as athat this foreclosure thebyoperatedcontenddefendants
andstatute,the thatof the court cannotprovisionexpress

to redeem,the even if thereplaintiffit and permitnow open
thein the whichagreement upon judgmenta mistakewas

was entered.
■ thethat the ofno doubt underplaintiffis possessionThere

title ofthe Thomas andBellows,acknowledginglease,the
asrent, is for the of a fore-goodtocovenanting pay purpose
as actualthe anplaintiff personal possessionagainstclosure
could havehimself been.Bellows This posses-Thomasby

by any issued under thelegal processwas not obtainedsion
theobtained ofagreementbut was by voluntaryjudgment,

lease recites theThe rendition of thehimself.the plaintiff
the fact that it had been haverendered,and mayjudgment;

in the toinducing theplaintiff yieldhad its influence up
take a lease but still the of; entryand Thomaspossession

was a without the con-entry, bypeaceable process,Bellows
had hadthe and if he for thedefendant;of possessionsent

of a under without on ofyear it, any theattempt partterm
redeem,to or some which can beproceedingsthe plaintiff

as thatconsidered thelawfully keeping redemption pos-open,
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athe as not-must, foreclosure,under statute, operatesession
in the becausemistakeany entering judgment;withstanding

was not the of the and becausejudgment,the fruitpossession
have redeem as if thethe tomight judg-plaintiff proceeded

been was in-ment had not entered : if thatand, wrongfully
as an have to toobstacle,terposed might attemptproceeded

'remove the difficulty.
the not itself Aside fromBut is of conclusive.possession

a de-case,the have theany mayinfluence judgment upon
the andmand of an account within aby year,theplaintiff

the one,or to wouldneglect byrefusal rendermortgagee
to the foreclosure 404,9 N. H.keepoperate open. Rep.
vs. The N. H. Bank. And this is whatWendell precisely

andthe was done.allegesplaintiff proves
thathis bill sets out theNotwithstanding wasmortgage

Bellowsmade to secure Stone for their onliabilities his&
alone,and for that it thataccount, thealleges metparties

before to have theauditor,the claims between Stone Bel-&.
settled,lows and himself and the balance andascertained,

shows ahis evidence as broad theasrequest allegation. It
can make no difference that this was in the anofpresence

and onauditor, the occasion of a hearing outproposed arising
of the out of casejudgment. Laying the justificationany
for a refusal which is to be derived from the judgment, here
is to the foreclosureenough keep until the accountopen is

to therendered, doctrineaccording of theexpress case just
cited.

It is farther that theobjected, court should not interfere,
even if accident or mistake is unless it isclearly alsoproved,

that hasinjury been orproved sustained, is andpossible,
that the has made noout suchplaintiff but thatproof, the

is from thecontrary apparent evidence. But this argument
assumes that the state of the is asaccount set forth theby
defendants in answer,their there isbecause not before the
court tosufficient evidence thatdisprove account.

This does not beto theseem of thestage case toproper
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thethe bill hadof the If allegedthe amount account.settle
andanswer,is stated in the prayedto be such asagreement

wasthat a sumtaken,be lessallegingan accountthat might
course,the in orderdefendants,thethan that stated bydue

to it to a tomaster,be referthat wouldquestion,to settle
beevidencethat, mightand fartherthe account; uponstate

outof defendants’ claims turnand the state theintroduced
in an-what to be thethemthey allegebe different fromto

inoncannot, therefore, assume, anyswer. We computation
there no orus, injury,before that has beennowcasethe

if there has been andmistake, the judg-none isthat possible,
entered and usederroneously wrongfullyhas b'een up,ment
of the claims ofof the amount Stone Bellows.evidenceas &

ahad not been andentered, hearingthe judgment uponIf
as abeen admitted to bethe certificate had givenin equity

incumbent on towould have been the mortgageeitsecurity,
were due to him. it had been denieddemands Ifwhatshow

inwas held or as thatsecurity,pledgecertificatethat the
a case for relief.equitablehave furnishedmight

that if inthe hadtherefore, plaintiff allegedIt appears,
was made ascertificate to Stone Bellowsthebill that &his

as forfor the sum due to as wellthem,securitya collateral
an thedemanded account withinhe, havingliabilities,their

be entit-took mightBellows possession,after Thomasyear
the thebill, unless rendition of judg-thisto maintainled
a it.law bar tointerposessuit atin thement

the consideration of the of thatto effectthen,come,We
under which it was render-and the circumstancesjudgment

without mistake orrendered misapprehension,it wasIfed.
the defendants,contended for andbyconstructiontheand

was theauditor, correct, then requesttheby.ituponplaced
waswas ornugatory,the plaintiff compliedaccount byfor an

means of the whichhad, judgment,he bybecausewith;
ofin answer to his an account therequest,producedthey

defendants ascertained his ownbyof agreement,thedemands
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so far as couldhe reduce the amount by evidence ofexcept
or matters in set-off hisonpayments part.

mistake,without andulyIf rendered and with effect such
to toas the defendants had thetheyallege, only judg-point

did and theirment, they do,as account was furnished. In
asuch state of it would have offacts been the theduty

to reduce or it,the amount of in order toplaintiff pay redeem ;
and not done thehaving so, would have been fore-mortgage

atclosed the of theexpiration year.
next question is,The there inwas mistakeany the agree-

ment which that was rendered ?upon judgment and would
the be aentitled to relief on bill anplaintiff stating agreement
that the certificate should stand as allsecurity for debts and

&,dueclaims to Stone Bellows objected,? It is on the part
of the defendants, that a ofalthough court equity will receive

evidence of a mistake in anparol fordrawing theagreement,
aof ofdecreepurpose resisting it is notspecific performance,

on of theadmissible the to apart plaintiff reforma-procure
tion of the written contract and a decree to enforce it.

are inThere authorities of thissupport butposition, there
itare, admitted,is others andagainst it, the doctrine is

incontroverted vs.strongly Moon, 2Gillespie Johns. Ch.
and the seems585; better to beopinion that aRep. court

receivemayof such wellequity evidence, as on a bill for a
and areformation as whenspecific performance, the isparty

a bill of that character. Inresisting vs.Tilton Tilton, 9 N.
385,H. this notcourt did undertake to settleRep. the ques-
intion, but that case we held evidenceparol admissible to

ashow a mistake in deed.
isobjection, however,The not one that could inapply

case, even if thethis contended for wasprinciple undoubted.
in billThe his asks no reformation of anyplaintiff contract,

a that,nor decreefor when shallreformed, it be carried into
Heexecution. states in his bill that, accidentby and mis-

the wastake, agreement drawn anderroneously executed,
wherebut he no asks in terms that it should be altered or

von. xiv. 26
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anHis for relief is that accountprayerreformed. specific
be taken and that he be to redeem.now maymay permitted

do this, anynot or in order to thatnecessaryisIt proper,
of theshould be made in the terms oralterations stipulations

auditor,and tothe matter be then thecommittedagreement,
for the of thatto take the accounts correcting judg-purpose

theinferred,and it cannot be thattherefore,ment ; plaintiff
hisand underasks such reformation specific performance

for other relief.general prayer
the to disre-of bill asks have the agreementThe prayer

that itthis,if to doit be in orderand, necessarygarded,
relief mayfor otherset aside. The generalshould be prayer

to showrequest,such a but is nothingthereincludeperhaps
in thean madenow seeks to have alterationthat the plaintiff

be-a hearingand then to haveof that agreement,terms
onthe the thus corrected.auditor, agreementfore Mr. Upham,

an agree-that set asideequity mayais familiar principleIt
made for that to sustaincase purpose,on ament, proper

not cite authorities.we needwhich
defendants,of thaton the thecontended, partit isBut

asthe was drawnwritingmistake ; preciselyis no thathere
tothat there is reform ;andintended, nothingthe parties

in order to warrant amistake,be amustthat there mutual
a of isthat one notand partyreformation; misapprehension

of awarrant a reformation contract.tosufficient
in a casecourt could of thatnot,that theisIt apparent

alter or the writtento reform articles;undertakecharacter,
so anas to constitutebecause, agreementwhen reformed

intended,of mistake theyas partythe complainingsuch
the otherthe which un-agreementcontainnot partywould

into.had enteredhederstood
counsel for theBell,shows that Mr. the de-evidenceThe

to be asthe in thefendants, agreementunderstood expressed
toand there is no evidence show that Mr.contract;written

theside,on the other terms of theSmith, agree-supposed
those set down in theto be different from writing.ment
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that was inserted whichis no evidence heanythingThere
have or omittedbeen,did not intend should whichanything

would been in it.he have inserted But there isexpected
that the writtenevidence the construction put articlesupon

the was not theby auditor, which necessaryperhaps(and
wa.s whatdifferent from Mr. Smith understoodconstruction,)

to be the true of the he hadagreementconstruction entered
into. made his evidence.fully byThis is out

had athen,The different of the im-parties, understanding
of their and the ifrelief,contract; any oughtport appropriate

theto is not to reform terms of this but,be granted, contract,
to set it aside.contends,as the defendant

defendants farther contend athe thatHere, however, court
of anot aside court of lawof will set forjudgmentsequity

theof relief in theseeking modepartyany misconception
for a incause, nor mistake the rulehismanagingof upon

rendered,was nor for any andirregularity,which judgment
in the wasof law which renderedjudgmentthat the court
anwould have furnished ample remedy.

wellseems to be founded. Courts ofobjectionThis equity,
at law whenaside havesaid, theyset beenjudgmentsit is

ofbut not because error infraud, any thebyobtained pro-
not, strictlyThis is anperhaps, speaking, errone-ceedings.
if underbut the which theagreementjudgment;ous judg-

otherwise than thehasentered,was operated partiesment
as a court of law,court has to setthisintended, power, aside

and reliefthis couldterms,on betterproperthe judgment
or andan rulepetition, toapplicationbe administered upon

on the equitybill side ofchancerythan incause, byshow
theobjection,all the plaintiffwere mightthe court. If this

on suchit,and the court grantmake thatnow application,
as be reasonable.terms should

as tobeen used sohas operatetheseems that judgmentIt
and if theanticipated;what thefrom plaintiffdifferently

the auditor isby theto the agreementgivenconstruction
be used in the sameit notmightwhytrue we see notone,
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aa tooh reference master to take an soway account, long
as a validit stands It bejudgment. necessary,as might

before effectual relief could be to thetherefore, any granted
bill had setif his forth the thatplaintiff, agreement rightly,

anshould obtain order ofhe the court to vacate that judg-
ment.

isIt farther thatobjected, the caseshowsplaintiff no
which should induce the court, in the exercise of a sound

todiscretion, interfere.
On the case before us it that he has not made outappears

a case in which we can exercise any discretion. But if the
had acase exhibited of the certificate to allpledge secure

due tothe debts Stone and their liabilities for theBellows,&
a an tomortgage that, fore-plaintiff, predicated upon attempt

aand demand of anclose, account within the awithyear,
ato render one, such, as it wouldneglect proper appears,(for

be the ifcase, and theplaintiff’s rightly judgmentstated,)
no obstacle, we are not thatsayto heinterposed prepared

would not have a valid claim to relief. There has been
beto but thedelay, sure, is not alonegreat plaintiff charge-

•it.able with

the delivery of theUpon foregoing Livermore,opinion,
for the moved for leave toplaintiff, amend, that itsaying
was oversightthrough merely, and not reason of un-by any

to thatadmit thewillingness certificate was asgiven security
for debts as well as liabilities, that the omission was made,
and that it wasnever tobrought his notice till the opinion
of the court was given.

The Court gave the leaveplaintiff to amend theupon
terms, viz.:following that the file a bond toplaintiff pay

rent from July, 1841, until he surrenders the possession,
he or the(unless court,redeems,) causeupon shewn, will
therescind order in whole or in and also that thepart;

coststhepay fromplaintiff 1841.


