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andof interests pro-were seized variousvarious eotenants
less, itcut and someof them had moreand someportions,
a jointto maintaindifficult, if uotwould very impossible,be

action.
inthrown out the argumentThere were some suggestions

we will no-defendant, brieflyfor the whichthe counselby
a be thoughttaken that as doubtwas, mightOnetice. point

heland,the had a title in theexist whether defendantto
relates1834,under the statute of whichnot be heldcould

as are seized inwho, estate,to to real coparce-only parties
does thejointin or in and not covernery, common, tenancy,

this caseof a The facts in do not sus-case mere trespasser.
the there evidence to thatobjection,tain showbeing ample

it notBut,was a tenant in common. werethe defendant
as a in and thatcommon,he entered title tenantso, claiming

title in him tois evidence suchsufficient ofprima facie
the action.sustain

be-of thealso, had,was said that the grantors plaintiffIt
than theirfore to taken off the land morehim, pro-deeding
have been wemayof wood and timber. How thisportion

notso,do not but if it were it could affect his rightknow;
action.to maintain the present

that in theis,The of this court therefore commonopinion
should becourt therepleas

theJudgment plaintiff.for

Hall & a.vs. Chaffee

precedingover land of afee,In devises after a estate in or freehold,of definite
failure of issue a is will for the failure ofis when time fixed theprecise by issue.

An offailure issue the the issue or descendantsof means whenperiodindefinite
or later.the first taker soonershall become whenever that shallextinct, happen,

whereis thatEnglandIt the received the in America,doctrineof both andcourts,
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fee, issue,Amade A in and ifis to should ina devise die without then to B
fee, by devise,waylimitation B executorythe over to of is for itsvoid remote-

dependsness, upon A;anit indefinite also thatas failure of the issue of a de-
fee, issue, B,A givesin and if shall die without to A anA then to estatetovise

State—quaereis to be ?the doctrine sustained in thisWhethertail.
upon livingbe the death of issue atover the first taker withoutlimitationtheIf

executory devise,death, good being uponas an a limitation ait will be de-his
of issue.failurefinite

bythe court will bewills bound the intention of the testa-ofthe constructionIn
will, providedthe whole it be with the rulesgathered from consistenttor, beto

law.of
ancertainly indicate to confine theintention in the testatorwhichAny words

taker,issuedying livingwithout at death of the firstto a theissueoffailure
issue,the ofconstruction an indefinite failure of evento rebutsufficientwill be

bereferred to admitted.beforedoctrinetheif
daughterhis in that if shehowever,land todevised fee; provided,testatorA

alive of herissue born to heir her then sheestate,die without body,should
duringof thethe and her naturalhave use occupancy premises life;should

histhe should back to and beafter her decease revert estate,premisesthatbut
daughters admittinghis two other in fee.—Helddivided between that,equally

estate,herto heir show that the testator meant deaththe thedoctrine, words,the
living theissue at sametaker time of her that thewithoutfirstthe death;of

the that she should an estatealso from haveprovision onlyintention appeared
without and that over to hisissue,of her death the limitationin caselife,for

beingof to take effectdaughters was valid devise, uponby way executoryother
issue.failure ofa definite

decease,words, would inher such case thatshow thethe testatorWhether after
take uponover shouldthe limitation effect the death ofthat the firstmeant

death,taker, living at the time of quatreissue her ?without

contingent assignable byinterests are notExecutory and deed at common law.
by way devise,limited executoryestate waswhom an ofperson to havingA a

property,to the sameright conveyancea share of amadevested of all her
“ land,”and a againstthe withtitle claim to covenant allright, claims arising

her, happened.—Held,contingencybefore the that theafterunder executory
vested, estopped bywas notbecame she her covenant from claimingdevise the
byconveyed it.land

for Partition. ThePetition petitioner represented that
the of onewas owner in fee undivided fourthshe ofpart

of a offorty acres tract land inabout andWestmoreland,
and theChaffee, Hall, wife ofBetsythat Camillus Hall,

the owners of the residue ofwere the andtract, she prayed
hold her share inshe might severalty.that

to the statementagreed followingThe ofparties facts :
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BySeth Britton died in of the hisseized fee premises.
will, day June, 1823,which was on of hethe 6thapproved

“made the devise todevise : I andgive my daugh-following
ter, Britton, Hall,Hannah alias wifeHannah (the petitioner,)
of Hall, and of remainderheirs,Seth her one half the of
my homestead farm in aboutWestmoreland, being twenty-
seven ofacres and to holdland, her,to the said Hannah
Britton, alias Hannah andHall, her heirs forever. I give
and tobequeath daughter, Britton,Huldah aliasmy Huldah

wife ofChaffee, Amasa and herChaffee, heirs, half of the
ofremainder homestead farm inmy Westmoreland, being

about twenty-seven acres of land, to have and to hold to
the said Huldah aliasher, Britton, Huldah Chaffee, and her
forever; however,heirs ifthat theprovided, said Huldah

Chaffee should die bornwithout issue alive of her tobody,
estate, inheir her that case willit is andmy pleasure that

the saidshe, Huldah aforesaid,Chaffee should have the use
and of the aforesaid,occupancy premises during her natural
life, that after her decease thebut premises should revert

estate,to and be dividedmy betweenequallyback my daugh-
and before mentioned,ters andBetsy,Hannah their heirs,

toand hold to forever.”to have them
in are embraced inquestion thepremisesThe above clau-

inHall is the namedBetsy daughterses. the above devise,
wife ofand is the Camillus and one ofHall, the defendants.

the husband of theHall,Seth Hannahpetitioner Hall, is
diedHuldah Chaffee without issuedead. born inalive, the

at the of1839, theyear age years.57 On 26th day of
1824, Hall,Seth Hall and Hannah theirApril, by quitclaim

“to Gains Halldeed, conveyed all our titleright, and claim
the land or realall estate willed to usto by Seth Britton,

deceased,Westmoreland,late of in said ofcounty Cheshire
ofand State for ofNew>Hampshire, description said lands

to said will had willreference being appear.”
deed aThe contained covenant of warranty against all

claims under thearising grantors.
von. xiv. 28
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his deedbyHallGains1828,ofdaythe first April,On
the sameChaffeeto the said Amasaconveyedof quitclaim

wife toandfrom Hallthe deed Sethindescribedpremises
Hall.Gaius

to beisto judgmentis entitledthe partition,If petitioner
renderedbeis tootherwise judgmentrendered accordingly,

the defendants.for

theforChamberlain, petitioner.

the defendants.forHubbard,

is,determinationforquestionThe firstGilchrist, J.
of fa-the will hertake underestate did the petitionerwhat

toanswer this question? The dependsSeth Brittonther,
beto be to the and this mustwill,giventhe constructionon

ourdown forthe rules laidthe ofby applicationdetermined
ofor The intentionanalogoussimilar cases.inguidance
ofcalled the star for the directionhas beentestator polethe

is, it is often extremelywhat that intentionbutthe court;
however,words and phrases,to discover. Certaindifficult
in wills,a settled when foundconstructionreceivedhave

toit adherehas been found necessarythat constructionand
of wills shouldthe for thethat rulesorder expositioninto,

of will cer-as the nature the case Andas permit.be certain
of wills,are to therules interpretationtain general applied

Arden,P. 4Sir R.concisely by Veseyarewhich expressed
“ beis to collected from the whole willintentionThe329.

word to itsis have and isEvery effect,taken together.
to its natural and common andaccordingtaken import,beto

to willbound the intocarry effect,court are itprovidedthe
law.”with the rules of But what intentionis consistent

ithad in this is tocase, unlesssay,testator weimpossiblethe
a ofcertain legal effect,to his which helanguage wasgive

and thus declare theignorant,altogether meaningprobably
testators ever heard thewill. Newthe expressions,of
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■“ “devise” and and thoseexecutory ;remainder”contingent
few, unless were of the could attachthey legal profession,
no definite idea to these technical terms.

then to will the settled of construction,this rulesApplying
if the limitation over to is ofby wayHannah void ex-Hall

as too no estate in thedevise, remote, she tookecutory being
444,on and Huldah Chaffeepremises, Fearne Rem. {notea,)

■tookan estate tail. over toIf the Mrs. Halllimitation
is thenvalid, Mrs. Chaffee a fee determinabletook simple,
on the of her without atcontingency issue thedying living
time of her death. The as to estates ofquestions the these
two under the thatwill, are so connected the deter-persons

of onemination involves the other.
The will certain Mrs. andgives land to herChaffee heirs,

“ if shebut should die without ofissue born alive her body,
to heir her estate,” then the land to Mrs. and thegoes Hall
testator’s other daughter, Betsy.

The ingeneral question this case is one which has been
often andmooted, which theupon have beeninvestigations
not only very numerous but andvery profound, they have
sometimes also been embarrassed extremeby metaphysical
and verbal subtleties. But has beenenough light shed upon
it the numerousby discussions it has toreceived, enable the
courts at the to determine thepresent day cases without much
difficulty, notthey areprovided differentextremely from
those that have them.preceded The cases in inEngland,
an unbroken series until the time of Lord Kenyon, show, in
the words of Ld. Oh. Jus. inWilles, vs. Smith,Brice Wil-

“les R. if a1, that man devise an estate to A and his heirs,
and inafterwards his will his toestategives another in case A
dies without theseissue, subsequent words reduce A’s estate
to an estate tail.” Nor have the inwords, suchdefault of

ever beenissue, restricted to issue at the deathliving theof
taker. Ld. Doe vs.Mansfield, Fonnereau, Dougl. 487,first

504, says, The cases are uniform athat devise in fee, with a
remainder over if the devisee die without issue, or heirs of
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limita­theandtail,a cut down to an estatethe is feebody,
tooas beingdevise,ofway executorytion void byover is
Inof issue.failurefounded on au indefiniteandremote,

willof thethe words187,1vs. Bro. C. C.Bigge Bensley,
remain­issue”withoutof the death of F. H.were, “in case

was toooverremainderder it was held that theover—and
whichanot casewas singlesaid thereremote. Lord Thurlow
words,a thesethat such limitation after generaldid not hold

fifty-sevennot thanand that there were lessremote,was too
thatand since1783,was incases the Thispoint.upon

9Ellis,vs.is increased. Doegreatlytime the number
vs.253­;vs. East Romilly12382;East Tenny Agar,

479.Salter, Veseyvs. 17;263­ BarlowJatnes, 6 Taunt.
incourtsthe taken thebyof law has beenThe same view

vs.PatersonIde, 500;vs. 5 Mass.this Idecountry.
there276, and cases259­ 4Ellis, ;11 Wend. Kent’s Com.

generalwith thethis accordsWhether constructioncited.
inquire.too late totestators, it seems nowintention of

words,ofthinks the use theby dyingthatChancellor Kent
an indefi­intendin a testatorsissue, devise, generallywithout

382.vs. Johns.Jackson,nite failure of issue. 16Anderson
becanno decision of tribunalanyProbably respectable

a wefound doctrine.establishing different And perhaps
a hitherto un­should find more difficulties in exploring path

us byin in the route marked out fortrodden, than following
the assent of the both in andEnglandcourts America.general

time isNow a failure of is when aissue precisedefinite
for aissue,fixed the will the failure of as in the case ofby

ifdevise to but he dies lawful issue at theA, without living
time of death. If there be no athis should such issue living

time,the a remainder would be fail-good.over An indefinite
of issue is a theure converse of the andvery other,proposition

a failure ofmeans issue it shallwhenever sooner orhappen,
later, without any certain or definitefixed, withinperiod

it mustwhich theIt means when the issuehappen. period
or descendants of the first taker shall become andextinct,
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therewhen is no issue of the issuelonger any of the grantee,
without reference to timeany orparticular any particular

or, in the words ofevent; the tostatute, de donis, referring
the first taker, his issue shall deviseAn executoryif fail.
to take effect at asuch remote voidof istime, ;period being

theagainst of the which tolaw, forbids bepolicy property
tied and accumulate for a extendup whichperiod might

athrough number of andgreat for successiveyears many
generations. Thellusson vs. 4 227.Woodford, Vesey

isSuch the law where there is in the will to limitnothing
the of thegenerality words, and to showissue,withoutdying
that the estate of the first is determinable on ataker made
special But in thecontingency. Brown,case of Pells vs.

590,Cro. Jac. which has ofbeen called the charlamagna
this branch of the Thomas,thelaw, testator lands todevised

son,his second in and iffee, issue,Thomas died without
living William his thenbrother, William should have the
lands in fee. wasIt held that the clause, he died withoutif

wasissue, not absolute and indefinite, when he died without
but it wasissue, with a if he diedcontingency issue,without

for he surviveliving William, might William, or have issue
alive the death,at time of his William, in which caseliving
William should never have but wasit, to have itonly if
Thomas died without William.issue, living This case has

been as law. inconsidered But vs. 3always Porter Bradley,
143,T. R. where the devised lands to in fee,testator A and

if he should die no issue him, over,behind then Lordleaving
held that the limitation over was good ofKenyon by way

devise. considered the caseexecutory He as settled by Pells
that theBrown, words,vs. and no issue him,behindleaving

that the testator at thenecessarily meant, time ofimported
indeath. vs. 589,his son’s And Roe 7 R. whereT.Jeffery,

fee,lands inthe testator devised and if the devisee should
die thenissue, over,and leave no Lord on theheld,Kenyon

vs.of Pells that the limitationBrown, overauthority again
because the testator a ofwas meant failure issue at thegood,
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nevertwo haveof the first taker. But these casesdeath
deniedcourts in It hasthe beenby England.been sustained

SirEldon, Vandes, 197;vs. 9DeLord Crookeby Vesey
:Eason,vs. LordGrant, Abinger,Elton 19 73­W. Vesey

elab­and in the774, very3 Scott N. S.vs.Doe Simpson,
vs. Ad.Ewart,of Denman in Doe 7orate Lordjudgment &

vs.are the cases ofto them also TennyOpposedEl. 636.
4 61.and S.253,East vs. M.Griffiths,12 DanseyAgar, &

1of vs. Johns.New-York, Cornell,the case FosdickIn
vs.and Roelaw of vs. Bradleythe Porter440, recognized

werein with themand various decisions accordanceJeffery,
Johns.16arose,the case of Anderson vs. Jacksonuntilmade

incasein his in thatKent, giving382. Chancellor opinion
worthysotheerrors,of uses following language,the court

a inboth as a man and speak­elevated character judge,of his
“ at thatwascase of vs. Iof the Fosdick Cornell.ing

didand Icourt,of thejustice thoughsupremetime chief
thatwill not shelter undermyselfthe Iopinion,not give

that of its But Iam to I error.sayfree partooksilence. I
if, more ex­confidence,of withbe unworthy publicshould

detected inand more examination, having myselfperience
be discov­should now ashamed to confess it.I Ierror,an

vs. was on mis­that Fosdick Cornell decidedagoyearsered
ofcases vs.The Porter and Roetaken grounds. Bradley

blindwere the that misled them.”guides Butvs. Jeffery
thethe decisions and au­notwithstanding English eminent

Kent, the ofcourt errors settled thatof Chancellorthority
were alaw, bydecisions ofmajorityLord fourKenyon’s

votes.
Brown,then vs. thatto Pells case settled theReverting

atwhich obtains the day, that wordsanydoctrine present
an in theindicate intention testator to con­certainlywhich

failure of issue on which the estate is over,fine the given
ofwithout issue at the death the firstliving taker,to a dying

the ofto rebut construction an indefinitewill be sufficient
of vs. the de-324,failure issue. In Doe 2 P.Wetton, B. &
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in but if shefee,to the shoulddaughterwas testator’svise
or lawful ofchildren,to die no child issueleavinghappen

of her thendeath, over,at the time and thebody,her living
as an executory devise,limitation over was held in-good as

deed it clear.seems perfectly
will it death ofthis is the Mrs. ChaffeeBy provided, upon

without as that the landissue, stated,above her deceaseafter
to words wouldshould Hannah and Now thesego Betsy.

to theseem to with death ofcertaintysufficient Mrs.point
the the of issueChaffee as time at which failure contempla­

ted is In vs. 3Frost, 546,to be ascertained. Doe B. A.&
in if hethe testator to son but havefee,devised his should

children, child the estate onissue,no or should his decease
atthe heir law. Mr. Justice Hol­the ofbecome property

over wasfounds his that the limitation good,opinionroyd
willand that thewords, decease,the at his contem­sayson

of at the of the son anda failure issue decease such;plates
Abbott,to the of but Ld.seems be J.Bayley, ; Ch.opinion

not allude to it. In Robinson vs. 9J., 1,does EastGrey,
to for iflife, theythe devise was but should diedaughters

then, of the survivorwithout the deceaseleaving issue, after
the in for the testator’sof trust in fee.daughters, grandson

held that limitation over was but togood,It was the what
court on the words,extent the of the dependedopinion after

does as it a casenot was sent fromdecease,the chan­appear,
and the of the court are notreasons Incery, given. Walter

Drew, 1 if the son should372,vs. testator’s die andCom.
issue, of the son,no death lands wereleave the devisedafter

the son anand it was that took estateheld tail.over, In
“the if229, was,1 devise thevs. East saidDoe Cooper,

issue,die lawful thenleavingR. shall without and inC.
after landsdecease,”case his were limitedsuch over. It

an estate tail. But this waswas held that R. took theC. for
of ofthe intent the andgeneraleffecting will;purpose

Drew,in in vs. whichneither this case nor Walter bemay
to for thatholdingsome as authorities wordsextentregarded
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restrictive,to decease the taker are notthe of firstreferring
toof wordsthe the force of thesequestion presentedwas

otherwerethe if there nothe notice of court. Perhaps
couldwill the intentthe from which testator’sinexpressions

as suf-these words be consideredinferred, mightbe clearly
limitationout the time when theficiently pointing specific

take effect.over should
ofarecareful wewill,a of theBut, examinationupon

theinthe an interesttestator meant to devisethatopinion
issueif should die withoutHall,land to Mrs. ChaffeeMrs.

of is thetime her death. Theat the contingencyliving
of Chaffee without issue born alive of her bodydeath Mrs.

must die without livingShe then issueto her estate.heir
“her issue heirdeath,the time of for such couldat only

The testator shouldintended that the estateestate.”her
her toher and issue shouldfirst, and, failing them,to gogo

andBetsy.and This is theundoubtedly commonHannah
idiom of .the tech­ofordinary language, independently any

even with reference to theconstruction, words,nical dying
but thoseissue; words have received a settled mean­without

now be from. Ewart,which cannot Doe vs.departeding
ToE. heir an estate aAd. 636. is7 common expres­&

means to take as heir,sion. to inherit,It and used byis so
anas authority forDryden, good words beEnglish as could

desired.
notwe onrelyBut need this view of the alone.will

thewas intent ofsuch the testatorThat appears also from the
which Mrs. wasby Chaffee to haveprovisión anonly estate

life. If she should diefor without asissue, above stated,
to theshe is have usethen of the premises herduring natu-
after herlife,ral and decease are tothey revert back to the

estate, and be equally adivided, In&c. certain event, then,
was to have aonlyshe life estate. What that event was,

the will states. It was her death without issue, But&c.
whether she had any interestgreater than an estate for

could be determinedlife, at theonly ofperiod her death.
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thenThe testator the existence of acontemplated certain
at her ondeath,state of the ofthings happening which the

was to take anHall,Mrs. estate. Hepetitioner. meant to
confine the failure of issue theon which estate was given
over to toHall,Mrs. Mrs. Chaffee’s withoutdying issue liv-

at the time of her lawing death. The rule of is then ap-
that the tolimitation Mrs. Hall isplicable, good by ofway

devise.executory
in arisesquestionAnother the case from the deed by Mrs.

Hall. that ofIt on the 26th dayappears April, 1824, the
and her theirpetitioner husband, quitclaim deed,by conveyed

“to Gaius allHall our title and toclaim all theright, land
or real toestate willed us Seth Britton.”by The defend­
ants have all the ofand interest Gaiusright Hall. Mrs.
Chaffee died in the Theyear question is,1839. whether the
interest which Mrs. Hall took under the will, being by way of
executory devise, could be transferred such aby convey­
ance ? A remainder does confercontingent not any interest

iswhich table.gran 238.Touch. At commonShep. law,
a waspossibility held not to be 6assignable. Cruise, tit.
39, 20,ch. sec. 47. Contingent executory or possi­interests
bilities be law fine,atmay ofpassed by by way estoppel.
Fearne on Rem. 551. of aassignmentAn contingent in­
terest in lands of inheritance be carried intomay execution

a court of theby chancery, that it isupon ground such a
contract that its bemayspecific performance decreed.

vs. 1Wright sen. 409. It beWright, mayVezey, trans­
deed in aferred toby equity Higdenstranger. vs. Wil­
3 P.liamson, of law,Wms. 132. courtA however, will

thenot ofassignment suchrecognize interests before they
vest in possession. 2 Prest. Abstr. 118. If A have a term
for and devise it toyears,1000 B for life, remainder to C
and C hisheirs,his release interest tomay B, although he

itcannot over. 1grant 110, 114,Co. Albany's Case; 10
52,47, 51,Co. Case.Lampet's

the deedBut of the contained apetitioner covenant of
von. xiv. 29
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the effectandclaims under the grantors,allagainstwarranty
here theto considered. Andthis covenant remains beof

in In47,of vs. 12 Pick. isBrooks, point.Blanchardcase
a a andthe devisee ofcase, beingthat contingent,person

deed,a with cov-lands,remainder in madeof a vestedalso
and forwarranty, quiet enjoyment, pur-enants of general

“ orhis right,to all undivided shareconvey portion,porting
inof, and to” the lands. Jus. Shaioand interest Mr. Ch.title

“ and inter-the of all histhe in deed is titlegrant right,says,
laud, not the land or ofitself, anythe and of particularest in

is,thatland. of thewarrantyin the The isestate premises,
was his title and inter-which allof the estate granted, right,

“ to thein onlyThe effectlegal passest.” grant operated
the war-and not the andinterest, contingent interest,vested

todid not extend thewith the grant,coextensivebeingranty
byitand of course did notinterest, operate uponcontingent

notwas held that wasIt theof plaintiffestoppel.”way
estate thea in with grantor.as privybound

es-of that notis,the court the ispetitionerThe opinion
toher deed claim the land.bytopped

We are all the construc-Parker, C. J. agreed respecting
Britton,to be to of andis the willgivenwhich Sethtion

which is to inbe rendered this case. Therejudgmentin the
athat the of the willquestion language importsbe nocan

theof The that “if saidissue. phraseology,failuredefinite
of hershould die without issue born aliveChaffeeHuldah

will andestate, in that case it is my pleas-herto heirbody,
have the use and the prem-that she should occupancyure of

that after herlife;her natural butduringises aforesaid
estate,should back and berevert to mythe premisesdecease

between my daughters Betsy,”divided Hannah andequally
the most devoted advocate for adherence tosatisfymust&c.

and technical not that theonlyrules tes-meanings,technical
a failure of issue at the time the death ofintended oftator
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Huldah butChaffee, that the terms of the will do not rea-
admitsonably of other construction.any

It is therefore, to decide whatunnecessary, construction
we should have to this instead of thisgiven devise, if, phra-

the will had contained a that ifseology, Hul-simply proviso,
dah should then will of theissue,die without the testator

thewas, that estate to her and her heirs should begiven
divided between his•equally Hannah anddaughters Betsy,

and their heirs.
But I am without a the au-unwilling, by passing, remark,

thorities which have been cited on this to leave itsubject,
to be understood that amI to follow them withoutprepared
hesitation, however and uniformnumerous be.they may
Neither do desire toI volunteer a from such adissent very

of aarray in case whichrespectable decisions, does re-not
me so toquire do. I am quite to leave thiswilling matter

to be in a casesettled which shall itsrequire decision ; say-
in the that haveing, however, time,mean I doubtsstrong

thewhether decisions in which have beenEngland, followed
cases inin various this have foundationcountry, any which

should them tocommend our consideration as forprecedents
a decision in this State and some; of thesuggesting reasons

lead to thosewhich doubts.
no as to themake orquestionI soundness theofpropriety

adistinction between limitation over aafter definite, and one
indefinite,an ofafter failure whichissue, admits the validity

in firstof the limitation the andinstance, holds it to be too
to be theallowed,remote rules ofby in thelaw, other, be-

too acause it would be restraintgreat alienation.upon
the rule that aBut therebeing, maybe limitation over by

of devise after away executory definite failure of issue,
certain and a failurelimits,within of issue on the death of

athe devisee definite failure ofbeingfirst issue within the
the whatis,rule words or shall; question shall, not, be held

a ofdenote such failure•to issue.
is no doubt that thereThere are decisionsmany which
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“ of hiscaseinwords,therule,or the thathold, recognize,
““ beforeorissue,”if he die withoutwithoutdying issue,”

““ issue,”of appliedin defaultissue,” want,”he have for or
something super-of character,devises this and withoutto

of thea failureare to be notadded, construed as meaning
a failure ofof the butdeath,issue devisee at the time hisof

“his at ofany leavingissue however remote. Soperiod,
no toissue,” real estate.applied

thatsubject,well be said of the on thismayIt decisions
their verytheir name is are thatmanysolegion. They

not quiteof the rule isnumber furnishes cause thatsuspicion
timeThe number that existed in Lord Thurlow’ssound.

am re-has and trebled.been Idoubled,probably perhaps
methat this does notjoiced requireon occasionmy duty

to make a if the rule hadseem,of them. It woulddigest
the numbera solid that one or one offoundation, fifth, tenth,

settled the numericalquestion. strength,have Itsmight
is weakness.therefore,

a exam-But does not criticalmy requirepurposepresent
the of the and of the reasons whichrule,ination of origin

manyhave been in of decisions. Inoffered thosesupport
establish-of the later the reason that the rule has beenones,

aed, reason,and become rule of not soleif theproperty,
beenstands and if believed that it hadvery Iprominent;

so considered and in andState,thisgenerally understood
that a wouldcontrary extent,shake titles to Iruling any

toshould not hesitate follow the for that reasonprecedents,
this,alone. But so far much if ten casesfrom I doubtvery

had almost said one be found the limitscan within(I case,)
of the where the title is andState, held under in accordance
with this rule and if there are theany such, chances; are,

ten to one in violation of the in-that the isperhaps, holding
tentions of the testator under whose will the devisee has
taken the estate.

consider the therefore,I to examina-question, fairly open
andtion discussion its dis-here, merits. When thatupon



229TERM,DECEMBER 1843.

Hall v. Chaffee.

cussion beshall there severalhad, are reasons theagainst
of the whichrule, will deserve considerationadoption along

with those which be inmay its favor.urged
1. ruleThe is in violation of the grammatical construc­

tion of the itsEnglish language—of idiom.ordinary In
vs. 1 R.Bigge Brown Lord190,C. isBensley, Thurlow

“to said,havereported I with thatagree you the genera]
ofsense without is atdying issue, the time of the death.
is theThat grammatical and isconstruction, the insense, gen­

eral, of whothose use the words.” The theMaster of Rolls,
in Donn vs. 1 Mer.Penny, 22, says, to the words inreferring
the first ofclause this sentence, that seem to have beenthey

Butinaccurately follow wellreported. they thevery upon
of the General, in theposition Attorney argument preceding

“them, that withoutdying issue signifies without leaving
issue.” And what follows about the grammatical construc­
tion also to showserves that what itprecedes is correctly
stated.

Lord inDenman, Doe vs. Ewart, 7 Ad. Ellis ex­636,&
thesubstantially samepresses where, ofopinion, speaking

“the used in thephraseology will, but in case it should
that saidmyhappen daughter Isabella this life with­depart

out issueleaving lawfully thenbegotten, I give,” he&c.,
“the wordssays, would, to theaccording andcommon ordi­

andnary idiom ofconstruction the English inde­language,
of technicalpendent any rules which have been toapplied

the construction of legal instruments, that the deviseimply
over was to take in the event ofplace Isabella withoutdying
issue which beshould at theliving time of her death.”

“ofSeveral the cases therecognize expression, dying
issue,”without as two ahaving senses, first sense,”“vulgar

which is not intended anby orungrammatical unauthorized
abutsense, common or sense, aspopular contrasted with the

which is asecond, or technicallegal 1sense. P. 432,Wms.
Gaunt;vs. 10 Mod.Target 402, S. 1C.; P. Wms. 666,

Forth vs. 1See, also, P.Chapman. Wms. 199, Nichols
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; ; 3 P.565,vs. Ditto vs. Elkin­ Wms. 261.PinburyHooper­
technical sense unnatural and forcedThat this makes an

construction, oneanyis clear. If die leavingexceedingly
towith what can he be die withoutissue, saidpropriety

“? the if he shall diewere,issue If withoutexpression prop­
“or die no the wouldestate,”realerty,” leaving meaning

aThat different is where thebe significationplain. possible
issue,to thatheirs,is or no means showsbyappliednegation

a justconstruction is one.such possible
of the lan-thus the constructionviolating ordinaryIn2.

the arule to will different andmeaningthe gives ope-guage,
that the the firstwhich testator devi-intended;ration from

whicha estate from that the testatordifferentsee taking
to ul-therebyand enabled defeat hisentirelybeingdesigned,

rule is in with anotherThe thus conflictdisposition.terior
the in-viz.,rules for thatconstruing wills,the ordinaryof

is toof the testator govern.tention
of testator,defeat the intention theit must generallyThat

isthe that the technical sense not thefrom factis apparent
or or com-sense, sense,idiomatic theor vulgargrammatical

drawn byofmajorityand that a wills aregreat;sensemon
in a sense, bythis doctrine of technicalnot learnedmen

aa certainin with limitation overfee,devises uponwhich
atail,into estates with contin-are convertedcontingency,

and the that learnedanyfrom further fact;remaindergent
of the of the testator,intentioninwho,scrivener, pursuance

an such as the ruletail,create estate estab-todesigningwas
ato ofthe constructingresort expedientwould notlishes,

to its terms,take effect, accordingnotwhich coulddevise
ato differ-law,rules of in order givewith theconsistently

wordshe describe bycould readily aptlywhichestate,ent
to his purpose.fitted

the defeats the intention.admitted that ruleis generallyIt
beenhas ex-doubt,a or something stronger,casessomeIn

the to show that tes-this but argumentpoint;uponpressed
aan idea ofwho use havethis language,generally,tators
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oneissue,of shouldon an indefinite failurelimitation over
“ after,”one even five hundred yearshundred or (tohappen,

bearof will not examination.use onethe language case,)
for areasonshould be very cogent adoptingThere some

of tes-intention thewhich not defeats theconstruction only
he hasin whichtator, but does violence also to the language

towhen, accordingthat intention;expressedappropriately
carry-no inlaw, difficultythe there iswell settled rules of

into effect.thusintention,theing expressed,appropriately
behas to3. of the rule caused distinctionsThe adoption

them asto commend pre-without differences sufficientmade,
athe rule as matter ofto be followed. wecedents If adopt

alsoof thesewe must some exceptions ;recognizeprecedent,
we to the of con-shall not bo bound follow coursealthough

made.which have beendecisionsflicting
“of the theThus, rule,as a modification phrase, leaving

to estate an indefinite failure ofissue,”no real meansapplied
and to estate means a definite failureissue, personalapplied

areof and this when both devised in the same sen­issue ;
words. 1tence and the same Forth vs. P.by Chapman,

vs.663, ;3 Lord288,Atk. 2667; Orrery­Wms. Sheffield
vs. Lord180, Earl Ken­Vez., sen. Buckley.of Stafford

the in 3that distinction was founded law. D.deniedyon
he has been overruled.;E. 146­ but&

“ at one toissue,”leave no time held im­The wasphrase,
a definite failure of in its to realissue, estate.applicationport

“ issue behind him”,was no wasoverruled, leavingAfter this
D. E. 143,rule. 3 146,from thedistinguished general &

been ifThis, questioned,vs. hasagain,Porter Bradley.
“ ifwords,to the thenot addition generaloverruled. An

“the estate overissue,”die without limitingdevisee shall af­
a dis­held to furnish forgroundhas beendecease,”ter his

a in­definite failure of issue wasshow thattinction, and to
;vs. 1 R.563, ElkinPinburytended. 1 P. Com.Wms.

This construction stands its372, groundvs. Drew.Walter
itfirmness, quiteof but iswith somewhat more apparent
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that these words can add little if to the construc-any thing
548,tion. 19 Ves. Donn vs. The limitation overPenny.

course not to takeis of effect before the death of the first
andtaker the; words, death,his torefer an inde-mayafter

time ifafter,finite technical ruleany require it, as well as
words.the general

objectionA formidable to these last distinctions is, that
the additional islanguage as'uponrelied the in­indicating

thetention of testator to limit over a definite ofupon failure
and thus aissue, togive character the devise different from

ofthe theoperation general words when it is; admitted that
testators, atgenerally intendleast, the self-same wherething

' ‘nothere is such addition. The words andleaving’ after,’
Thurloio,Lord farsays towardsgo the rule. 1overturning
R.Brown C. 190.

fact thatThe the ulterior is of a life estatedisposition only,
also been held tohas warrant or arequire restricted construc­

3 Atk. 449,tion. vs. ;Boehm­ 589,7 D. E.Trafford &
Roe vs. But this does notJeffery. annecessarily indicate

ato referintention to definite failure of issue, if the general
are to bewords understood as andenoting indefinite failure.

the restrictive decisionsAnd beenhave, therefore, restricted.
479, Barlow vs.17 Ves. Salter.

“4. The reason for this technical construction, That the
of theinterest heir is concerned, who saidis to be always
in ourfavored law,” Ad. Ellis is not(7 applicable636)&

here.
The reason that a limitation over ofby way executory

is adevise restraint upon alienation, the estate sotying up
that the first taker cannot of if it haveit, forcedispose any

anfurnishes objection against any suchallowing devise, and
a reasonnot for thegiving of alanguage testators different

from whatmeaning they designed.
reason thatThe if an estate tail be itcreated, bemay

barred, and the tenant aacquire of andright alienation, thus
defeat the intention of the testator in themaking devise
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actuallythanfor alienationaover, requires necessitygreater
to make it available.exists

on ato beconstruedthe limitation wereThe reason that if
be­mighttakerof the of the firstissue,definite failure heir

or an hourdayand thedecease, dyingcome entitled on his
testator,of theafter, thus defeat the intentionmight (1 Har. &

the testatorthatvs. assumes111, 126,Gill Newton Griffith,)
estateofan of thehad intention the transmissiondirecting

the testatorafor time than his Iflonger language imports.
law maytheis to the matter in thatcontent leave shape,

leave it there also.
have been suggestedThese are some of the reasons which

at of the rule.different times in justification
here, is,of the rule5. Another to theobjection adoption

abolished,that it not aretail, which, althoughfavors estates
in the ofnot accordance with our laws. Suchgeneral spirit

and thisus, certainlyestates are knownhardly mayamong
the will ofnot,some reason we shouldwhy againstfurnish

as to one. The factthe so construe his will createtestator,
tenant the entail the ofthat the bar fiction a com-may by

somewhat to lessen therecovery, onlymon serves force of
but no obviates it.objection, meansbythis

inhas never been Thissatisfactory England.6. The rule
of cases,shown the multitude the lan-by byis abundantly

andof the from time to thetime,judges by distinc-guage
referred to.alreadytions adopted,

that characterizedwould seem Lord KenyonIt Pell vs.
590, as the of thisJac. charta branchBrown, magnaCro. of

he ofthe 3 D. E. because waslaw, thatopinion(see 146,)&
devises of this character fromit had rescued previous usurpa­
established to somethem,and had on ation, extent, basis

“would the ofwhich sustain intention testators. I shall not
than am theobliged cases,further I inbygo determining

what the of theI think testator,against meaning which I
must or overturn thedo,am afraid I established rule.” Lord

1 Brown R. 190.Thurlow, C.
von. xxv. 30
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of the mosthe holdLord C. J. Wilmot said would lay
to to the intentioncircumstance effecttrifling give apparent

Keily Fowler, argumentof vs. cited D.the testator. in 7
591.& E.

“ to layof courtsMr. Fearne the of ouravidityspeaks
theseof tocircumstances,hold howeverany slight, support

oflimitations estates.” R. 483.Fearne Con.personal
“ medeal of is to convinceA great argument necessary

of nothat in a ease those words”realty (“leaving issue”)
“ anbe taken to mean indefinite failure of issue.should It

be if these awould words had different mean­very strange
when to real and Lording Ken­applied personal property.”

146,3 D. vs.E. Porteryon, Bradley.&
“ toWith devises of terms for andregard executory years,

theestates,other courts have for a considera­verypersonal
inclined to hold of wordslayble time much in thevery any

tie the of thewill to generality withoutup expression, dying
it withoutand confine to issue atissue, dying theliving time

* * *decease.” inof the “Yet the case of realperson’s
seems the construction isit otherwisegenerallyestate and;

that the interest of theis, heir isgiventhe reason concern­
to beis said favored in our law.”alwayswho Lorded,
E.Denman, 636, 648, 649,A. & Doe vs.7 Ewart.
of the casessome latter relate toAlthough estate,personal

to show the in relationserve to thefeeling constructionthey
words. The cases inof the New-York ingeneral exhibit,

the thatmanner, difficulties have occurreda marked from
of rule and thethe atgeneralthe attempt makingadoption

distinctions.
the Fowler, (Wilmot'sto case vs.referring Keily[On

and it will beJudgments found298,)Notes Opinionsof
inthe Chief Justice of thelanguagethat rulespeaks strong

“to leasehold andin its Noapplication personal property.
“he who reads this could awill entertainman,” says, doubt

the testator meant if it had restedby it, onlywhat theupon
‘if die without issue.’ Iwords, my daughter speak now,
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fromabstractedlyand mean to be asunderstood speaking,
' if shewords,all the cases of theseand legal exposition

oftimedie no at thewithout that she has issueissue,’ ifis,
death;herher death if time ofshe leave no issue at the;

‘ fail two hundrednot, if she leave and that issueissue,
willtheyears hence.’ issue fails, daughterWhenever that

die withoutthen notbecome dead but she didissue,without
whenfor, thatissue; denotes temporis’‘dying’ ‘punctum

the breath out of the body.”departs
“ foraswords is contendedSuch an of theseexposition

‘ withdyingmakesthis monstrousproduces absurdity ;—it
‘ the sameissue’ and to meanissue,’ directlywithoutdying

if shefor;will the samething ; havethey exactly operation
and ifdies is not to takewith overtheissue, bequest place;

she issue,dies without it is not to take place.”
“ It is a of to thatshameful abuse language say, dying

without 1st of February,issue on this the and be-day, 1768,
ing dead without the 1st of 1900,issue meanFebruary,upon
one and the is thatsame It law ofthing. greatrepealing
all the andlanguage, grammar, confounding and fu-present
ture time the most intolerableIt is thetogether. tyranny,

oneto ideabarbarism, markgrossest say they ; when the
them,man who and all who read anduses hear arethem,

*****mark another.” 308.convinced they p.
“ for deviseesBut, underunfortunately claiming bequests

the in thesecontingency expressed wordsdepending upon
towithout other words restrict them, some ofonly, any the

and men followed oneablest have another ingreatest saying
and mustthat, by themselves, theyalone be construed to

‘ deadmean, without issue at futurebeing any andtime,’
over them are void.”that limitations upon

“ a tear thecannot introductionshedding uponI ofhelp
a into the law. But will relate how itsuch solecism I hap-

was to a: It fundamental mistakeowingpened originally,
ain construction which had beentransferring upon theseput

when to estates of whichwords, inheritance, mightapplied
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couldwhichestates,andto leaseholdentailed, personalbe
entailed.”not be

“ ofestatesWhenof it:state the historywill shortlyI
issue,diedand if A withoutto A,were devisedinheritance

not tothat wasBclear,wasintentionthe testator’sB,to
clearwasof It equallyan A.there was issuewhilsttake

his estate. Itinheritof shouldissue Ahe intended thethat
by givingtake onlythat the issue couldclear,equallywas

‘adhis issuewould let inwhichA,tail toan estate infini-
theintention, judgesto effectuate thetherefore,and;’tum

‘an tail byto estate implication,’words giveconstrued these
tothe estateas if he had giventhe same effecthaveand to

and noa will an estate tail:which in giveshis issue,A and
becauseconstruction,abybe created suchcouldperpetuity

al-over it, mightand the remainderstail,estate uponthe
outThe words were thrownaby recovery.be barredways

the intention.”to withnatural signification, complyof their
*****309.p.

“ the samewere incases where terms givenThen come
tailhave an estate by uponas would given implicationwords

is, issue,that to if he died withoutA, and,inheritance,an
that these would anto determined words giveB. Having

the theminheritance,tail an thejudges gaveestate upon
a leasehold and followed it allestate, withsame effect upon

an tail,of estate in of the limita-the consequences respect
reasonswhereas, the which induced theverytions over;

words out of their natural signification,to take thejudges
afailed when the words were to leaseholdtotally applied

take aFor the issue could not leasehold estate in aestate.
as take an estatesuccession, theyof of inher-mightcourse

of a avoideditance and the was leav-; danger perpetuity by
to inthe words their naturaloperate whiching signification,

tie the towould one life inup contingency being.”
“ outforced the words of their naturalHaving significa­

tion to effectuate the should haveintention, they restored
to their natural.them when found itsignification again, they
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would not theeffectuate but defeat it.intention, entirely
Thus from these words the same whengiving operation ap­

toto leasehold as estates of hathinheritance,estatesplied
,arisen this that the ifwords,technical he die withoutrule­

shall mean dead issueissue, without at the remotestbeing
of time aand that limitationperiod ;’ consequently over upon

so aremote is void.”contingency
"­Lord this over andechoes rule overNottingham again,

in the Duke of Norfolk’s case. inCases(Select Chancery
Lord Macclesfield, Lord Lord Talbot and Lord26.) King,

Hardwicke have followed one inanother the samesaying
1and we do not to thatthing ; mean shake becauserule, stare

decisis’ ais first in the of justiceadministrationprinciple ;
and notthis, from fear of or ofany writsbringing appeals
error in cases : time them :—butparticular guards because
these cases have furnished the whichlight by conveyancers
have been indirected and fromsettling transferring property
one man to another. the of anfaithUpon rule,established
and the of ofacquiescence and the wholejudges nation in
it, to the amount of millionsproperty Themay depend.

now theirjudges have bowpredecessors always(as done)
down to the rule, salute which is the‘pro populi,’ supreme
law of dothevery community. But rule sothis revolt against
the human that allunderstanding, the chancellors who have

to the at therule, same time haveagreed said that thereif
are or in a willany words, to showpassages, expressions

‘that the not thetestator did mean to use inwords the legal’
‘but the thatsense; intention manifestedvulgar’ should

‘of theirthe used in their artificialbeingrepel presumption
sense,and technical’ and shall theleave words to reassume

andtheir natural act in theirshape, proper character.” p.
*****3J2_

“ The truth these words are tois, condemned the lawby
be inflexible and when aresurly, rigid, immovable, they
alone if can buttheybut once be into; sensiblegot compa-

lose theirny, they gloomy, dogmatical, arbitrary disposition,
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do.”as the rest of the p.and act companyboth speakand
321.

as thus statedrule,and of thehistorythe originNow upon
thebe foritWilmot, may sufficient, present,JusticeChiefby
inheritance,to estates ofas ancientlythat if, appliedto say,

B,toissue,and if withoutA,was to A diedthe devisewhen
of A shouldwas clear that the issuetestator’s intentionthe

andwhich be doubtshis thereestate, mayinherit ;)(about
whichA,done an estate tail tobycould beonly givingif this

‘ thatin ad it is clearequallylet his issue infinitum’;would
“a made to heirs,”devise is A and his generally,wherehere,
“ to theissue,die B and his heirs,”if he without inten-and

“to an estate which to issueis not shall the adgotion give
aunless tobybarred but a feegiverecovery,infinitum,”

awith inconditional, limitation over the event thatsimple
atlivinghas no issue his decease. Entails beingdeviseethe

be nohere, can, ordinarily, us,there with differenceobsolete
and thereal in use ofestate,between personalof intention
man can toNo be in-fairlywords.general presumedsuch

inthem,an the use oftail, byto create estate relationtend
in ainheritance,of where estatescommunityestates tailto

so created.very rarelyare
will not effectuate the ofrule, therefore, intentionThe

in its tohere, even such moreestates;applicationtestators
isif the limitation over to be evendefeated, whenespecially

no issuetaker dies at his death.leavingfirstthe
the and ofintroduction establishment de-executorySince

throwthere is to words out ofno reason thevises, their
to intentionwith the and;natural signification, comply they

dogmatical,cast off the gloomy, arbitrary disposition,may
condemned, andthey have been and actwhich sen-speakto

cases,do in other withoutthey requiredas tosibly, being
enableother to them so tointo do.companyget
showsin South Carolina that thecase evenconstruction,A

to of notinheritance,relation estates doesin underprevail
hisA testator there devised to sonall circumstances. Ben-
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slaves,island with theCallewashie, stock,the calledjamin
issue, thenbut died without hethereon; gavecase hein&c.

to his heirs forever. The courtgrandsonit his D. andH.
“ There is nosaid,and(Chancellors Rutledge Marshall,)

the thisdoubt if statute of entails was of force in State but
an theBenjaminthat would had estate tail inhave forland;

books,it is down that arelaid in the if lands devisedclearly
if before,to and he or without or notdieone, issue, leaving

it is theseissue, devised limitations create an es-over,
tate but notthat statute of thetail; estate hebeing force,
took was a fee atconditional common law—the reversion of
the estate still in the he hadwhich atestator,remaining right
to and has done inof, which he clause,this to hisdispose

Daniel and his heirs.”grandson 94,2 Desaussure Rep.
vs.112, May not theCruger abolitionHeyward. practical

of here for theentails be as ofsignificant construc-purpose
tion ?]

If these showanyconsiderations have to thatweight we
are not to therequired rule theirhere, force willrecognize
not be lessened thatthe fact the beenby rule, having estab­
lished in host ofthisEngland by was sodecisions, repug­
nant the theto sound sense of nation that it has been alter­
ed act of even inby relation to estates ofparliament, inher­

1itance. Vict., 26,ch. There asis, noyet, recognition§29.
itof which has it intoexpressly incorporated our jurispru­

a ruledence as of And there is someproperty. significance
to the question arewhether we bound to follow a cast-off

ofrule the English as a true ofjurisprudence, exposition
the common law there ishere, unless some better reason for

can beit than thederived from consideration itthat violates
the andconstruction thegrammatical idiom of andlanguage,
at the same time words agives to different from thatmeaning
ordinarily them;attached to thus almost defeat­invariably

the intention of theing testator, to distinctionsleading
where todifferences not and to creation ofexist, theought
estates which almostare unknown us. Itamongpractically
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ato cir-comes whether it is under suchquestion necessary,
to follow the decisions elsewhere.cumstances,

to leave for futuredesire the matter discussion.But I
the the and effectconstructionquestionUpon respecting

adddeed of and do not wish toHall,of the Seth Hannah I
to what has been said brother Gilchrist.by mythingany

viewsin the the ChiefbyconcurredWoods, J., expressed
Justice.

Judgment partition.for

Fiske Chesterfield.vs.

of aof of the committeethe court common lay-The pleas reportacceptance by
judgment isthe town indebted to theis a thating out a notroad, precisely

damages, but it record evi-awarded him as furnishesin the sum toland-owner
he tothat is entitled recover.dence

itdamages the butwas laid and awarded1837 a road out,In the plaintiff,year
August,of 1842.through the land until the monthwas not plaintiff’sopened

damages, brought anno demand the butmade ofThe subsequentlyplaintiff
amount.—Held,the that was entitled to recoverof debt to recover heaction

time but not be-on from the the road wasawarded,interest the sum opened,
until then as detained.that as the amount could not be consideredfore time,

foron of the court of commona judgment pleasDebt

the1837,at term,rendered thecounty, acceptingthis April
aof a road from Chesterfieldcommittee outlayingreport

Theland of the in Chesterfield.to overHinsdale, plaintiff
onethe sum ofhim thereforawarded as damagescommittee

dollars.seventy-fiveandhundred
as andthat road was laid out alleged,was theagreedIt

oncommissioners,road1842,to theAugust,that previous
alaid new roadChesterfield,of the town ofthe petition
ofin at the line theroad laid oüt north1837, plain-theto


