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in one whohave beenthe toallegedanWhere for propertyindictment larceny
examina-and crossonat as for thethe trial a witness prosecution,appeared

of himselfjointwere thegoods, stolen,the whention testified that property
object-heright and,in his favor;a a verdictand the has toanother, prisoner

thecontinuejuiy toto take case from the anding, the court has theno power
indictment.

this to the orderscourt ona case comes beforesuchhowever, exceptionsWhere,
discharge of theof this has no to order thethe court courtbelow, authority

proceedingsbut the below erroneous.can declareonlyprisoner,
discharge broughtthe if beforeIt that this court wouldhowever, prisoner,seems,

on habeasthem corpus.

of ofbroadcloth,for twelveIndictment, stealing yards
ofthe Thomas R. Prentiss.of of$40.00, goodsthe value

was called as a forPrentiss,the said who witnesstrial,On
cloth inexamination testified that theon crossstate,the

andof himself hisjointwas the partnerquestion property
iu business.

for to thecounsel the thereupon suggestedThe prisoner
on the indict-that the could not be convictedprisonercourt

of between thereason thisment, by allegationdiscrepancy
view ofwhich the case was sustained; byand the evidence

theGeneral forAttorneythe court. The (who appeared
the in takenthat the case be fromthen moved papersstate,)

to the nextthe indictment continued term.the andjury
athe and claimedobjected,for verdictThe counsel prisoner

of but the thegrantedas a matter courtright;of not guilty,
for the filed histhe counselmotion, prisonerand exception.
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when,that infor the contendedDana, Jr.,S. prisoner,
thea criminal títere has evidence tocase, givenbeen any

havetheythe cannot be untiljury, jury discharged given
citeda unless it in of andverdict, necessity ;be cases evident

4 3 Foster110;Black. Litt. 227­ Inst.360; ;Com. Co.
C., 2, 47, Ev.,P. book ch. Roscoe’s Crim.1;27 Hawk.; §

to;cases 4 R.221,Phil. and there Wash.(2 Ed.,) referred
al.;402, 580,U. S. vs. Haskell 6 S. R. Common­&&

al.; 3 to what consti­vs. 498. Aswealth RawleCook &
he totutes a case of such referred 1 Ev.necessity, Stark.
1Roscoe's Ev.94; 115; Chitty's 499,Crim. Crim. Law

vs.Rex Smith.citing

General, for the state.Walker, Attorney

below erred inParker, C. J. The court the mo­granting
of the General. It is true where athat,tion neces­Attorney

the court withdraw a caseexists, may from thesity jury
the evidence has beento which and continueopened, the

the instances in which this becase. But done inmay are
of to the rule,the nature as in thegeneral statedexceptions

P. C.,earlier authorities. 2 Hawk. book 2, 47,ch. and1,§
to; 1. Inst.,there 3, b,authorities Co. B. 227 §referred

47,3 SirInst., ch. T. R.366; p. 110;Co. Raymond's
case last cited itThe as84, recognizingFerrar's Case:
““ held thetradition,” bythe common learned inmany
a jurorthat in crown cases could not be drawnlaw,” nor

the after been and sworn.dismissed, chargedjury having
See, ;R. Rexalso, 984,2 vs. Foster'sStrange CrownJeffs­
Law 32.

is nowas there that,such the law doubt atIf anciently,
the in all cases of necessity.this court has this powerday,

vs. 2see, also,R. United States364, Coolidge;2 Gall.
Barrett;vs. In-R. S. 100.304,Caines' The C.People

“ of aas the sudden illnessare,stances of suchnecessity”
of the governmentor or counsel.juror, witness, perhaps
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ina witnessof might, perhaps,absenceThe unexpected
toa for the court exercisesufficient causesome cases furnish

jurorswhereis the commonthis Itauthority. practice,
aofa the consentjurorto withdraw againstcannot agree,
9jury.a secondto the case beforetryin orderprisoner,

vs.Thevs. Borden. In494,Mass. Commonw. People
aforwas an indictment371,R.Ellis, 15 Wend. (which

had been offeredafter evidenceandriotous assault battery,)
towithdrawn,a jurorthe wasdefendants,two ofagainst

the three defend-toofficer bringenable the prosecuting
well stated byrule is Livings-to trial Thetogether.ants

“Thevs. cited.Barrett, alreadyin Theton, J., People
but confinedused,the court should not be lightlyofpower

where,necessity,cases ofbe to very urgentas mayas much
and unforeseen acci-or some suddenGod,of bythe actby

injusticemanifestwithoutto proceedit isdent, impossible
the defendant himself.”or totheto public

itas to bringnecessityexhibits no suchcaseThe present
did notevidenceTheof the cases suggested.within any

thatnobeing suggestionand thereindictment;thesustain
examination was false,crosson theof Prentisstestimonythe

because themaintained,benever canthat itwould seemit
objectnot stated. Thetrulyisof the propertyownership

was to giveGeneralAttorneythe probablybyof the motion
wasthatbutindictment;of anotherthefor findingtime

an indictmentcontinuance offor thereasonno sufficient
The truebe sustained.can everis notit expectedwhich
from theto thedischargebeen prisonerhavewouldcourse

a newon com-to be arrestedto himand causeindictment,
ain manner whichforth the offencesetwhich shouldplaint,

case before thisthe standswould sustain. Asevidencethe
enableorder his Todischarge.we cannothowever,court,

usbeforebe first broughthe mustto discharge,us order his
the ordercan declareontywepresenton Athabeas corpus.

to have erroneous.beenof the court below
sustained.Exceptions


