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abatement,plaintiff replies pleaa a in and the defendant demurs to theWhere to
joinderreplication, the his in demurrerplaintiff prayershould conclude with a

over, judgmentthat and for in chief.the defendant answer not

defendant, infor a The abatement,cow.Trover, pleaded
at the of the loss andbecause, time conversion thesupposed

no or in thehad interest unlessplaintiff cow, jointlyproperty
and with one G. who was stillW.,D.undividedly alive,
viz. : saidat inNashua, county.

The that the defendant of awas clerkplaintiff replied
militia that G. D. W. was a in theprivate com-company;

warned to doenrolled, &c., and,duly being militarypany,
on a to that theday,certainduty captainneglected appear;

•of to aissued his the defendant for col-the warrantcompany
a fine that G. was thelection of for that D. W.neglect;

one halfat the time of of the and thecow,•owner plaintiff
of as tenants in and thatcommon,the other thehalf, defend-
ant of the warrant seizedvirtue and sold the cow as theby
sole and exclusive of G. D. W.property

defendant demurred theThe to and thereplication, plain-
in thejoined demurrer,tiff andjudgment, hispraying dam-

reason of the to beby to him.ages, adjudgedpremises,

for the defendant.Fox,Abbot &

for the The whatquestion is, judgmentFarley, plaintiff.
beis to rendered. 1 Pl. it if499, said,In is thereChitty’s

a in and andabatement, issue,is theplea replication jury
find the should assess thetheyfor damages. Hereplaintiff,

abatement,a in and demurrer to it.is Thereplicationplea
ifis,the and the case asfacts, therefore,demurrer admits the

of ato be true the verdictwas found by jury.replication

that theshow judgmentC. J. The authoritiesParker,
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anbethat the theremust be defendant answer over. If
for theof a a verdictissue or in andfact, abatement,plea

andthe is he recover;thatjudgmentplaintiff, peremptory
de­the should thejury assess debt or Butdamage. upon

to in to suchmurrer the or to aabatement,plea replication
that if there be an foris, law;a judgmentissueplea: of

an­final,not but that defendantthe is themerelyplaintiff
over. has been adjudgedswer Howe’s Practice 215. It

andabatement,when the to a inthat plaintiff replies plea
defendant demurs to the mustthe thereplication, plaintiff

his injoindernot conclude demurrer with judgmentpraying
to;of his debt or for conclude in chief isdamages wrong;

but the must that he answer over.plaintiff pray may 2
210, note; Harcourt;Saund. vs. 1137,Carthew Bisseg,

155, C.; 1 177,Show. S. Salk. The defendantC.S.
in no suchabatement, as thepleaded in rerumperson plaintiff

thatPlaintiff atis,natura. therereplies Westminster. De­
joinsfendant demurs. Plaintiff in demurrer, and judg­prays

ment and his whichdamages, in chiefbeing is forwrong,
to beit that heought may answer over. The hadplaintiff

leave to move to amend on ofpayment costs. 1 302,Wils.
The defendantAnonymous. his as an at­pleaded privilege

torney. The notplaintiff anreplied, and conclud­attorney,
ed to the country. On demurrer, in wasjudgment chief
entered for the but reversed onplaintiff, error, because, being

demurrer,on the most the plaintiff could have was respon­
1ouster.deas Strange 532, Forrest;Barker vs. see, also,

542,1 Bowen vs.East Shapcott.
theFrom case in itCarthew seems that the defendant is

theby torequired judgment answer toover the plaintiff’s
writ, and tonot the thatreplication. If be so, the ofeffect

athe judgment upon demurrer to the replication sustaining
is,the that the isreplication overruled.plea

mayIt theappear singular that rules of shouldpleading
the defendant such angive to createopportunity as isdelay

the casesbyshown cited from 1 Wils., and from Strange.
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were an-The in those cases sufficientclearlyreplications
ato the of direct denial of theswers matter the beingpleas,

the to abate the writ.truth of matter relied But itupon
that of the to demurbe said the tomay privilege plaintiff

abatement,the at the adefendant’s in risk ofonlyplea judg-
ment that answer be also liable to abuse andover, may ;he
that a to onewhich is should be ex-privilege granted party
tended to the other.

of rule,Whatever be the merits and demerits the itmay
seems to be well is a casebysettled and thisauthority;
where iswell conclusive. The defend-authority, settled,
ant’s counsel are that the demurrer cannot be sus-satisfied
tained in the instead ofcase, deny-this although replication,

the and onBut,matter of the avoids it.ing confessesplea,
joinderthe of theauthorities the conclusioncited, plaintiff’s

formal, that theis not fie should have judgmentprayed
defendant answer instead of in chief.over, judgmentpraying

amend,the without and thecosts,Let judgmentplaintiff
be entered to the of the injoinder demur-according prayer
rer, as amended.

Wadleigh Pillsbury.vs.

assumpsit pleaded pendencyA in in thedefendant abatement of action the of a
action,prior plaintiff,in liewhich was summoned as trustee of the waswho

plaintiff replieddefendant. The he thethere made that sued out his writ on
served,day processbefore said trustee was and that saidalso averred trustee

filed,process pending pleawhenwas not the defendant’s and that he waswas
longer demurrer,process.—Held,upon replica-then no liable on said thethat

tion was double.

pendencyThe mere suit in aof a which defendant is as trustee of thesummoned
plaintiff, againstis subsequentlynot of itself matter to abate a suit commenced
him.


