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Underwood v. Campbell.

though none need be expressed in the deed. 4 Crudse 110;
Jackson vs. Fish, 10 Johns. 456. But even if the obj&c-
tion on account of the want of a seal did not exist, the in-
strument could not operate as a covenant to stand seized ;
for the only consideration mentioned in the case is a pecuni-
ary consideration, which of itsell would be a sufficient rea-~
son why it could not avail as a covenant to stand seized ;
that mode of conveyance requiring for its support the con-
sideration of love and affection, which does not appear to
have existed in this case, even if it might be proved, although
not expressed in the instrument. 4 Cruise 120; Rew vs.
Scammonden, 3 T. R. 474 ; 4 Kent 493.

As the demandant is entitled to one sixteenth pari of the
premises, the verdict for the tenant must be set aside, and
there must be a

New trial.

Wirson vs. CocBran.

A collector, who, upon 2 sale of land for taxes under the statute of December
10, 1796, hus given a deed, with covenants that he has good right to convey,
and of general warranty in the form preseribed by that statute, is not person-
ally liable upon those covenants for a failurc of the title by reason of crrors in
the assessment.

Covenant BrokeN. The declaration alleged that the de-
fendant, November 22, 1821, by his deed, &c., in consider-~
ation of two dollars and twenty-six cents, sold and conveyed
to the plaintiff a tract of land in New Boston, bounded, &c.,
10 have and to hold, free of incumbrances; and covenanted
with the plaintiff that in his capacily of collector of taxes,
he, the defendant, had good right to sell and convey in man-
ner aforesaid, and that he would warrant and defend the
same against the lawful claims and demands of all persons.
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The declaration then alleged a subsequent sale by the
pla¥ntiff, with warranty, an action against the grantee, a no-
tice to the defendant to come in and take upon himself the
defence, and that the plaintiff had been obliged to pay a
large sum, by reason of the failure of the title.

It was admitted upon the trial that the title under the sale
by the defendant for taxes had failed, by reason of errors in
the assessment of the taxes, and that the plaintiff had paid
the value. 'There was also evidence on the part of the de-
fendant tending to show that the plaintiff was in possession
at the time, under a deed which he had taken, knowing that
the land had been previously conveyed by his grantor under
an agreement by which he might redeem from that convey-
ance, and that the plaintiff when he received the deed prom-
ised to pay the claims of the prior grantee, but that he had
neglected so to do, and procured the sale of the land for the
taxes, in order to conﬁrm his title.

A verdict was taken for the plaintiff, by consent ; judg-
ment to be rendered thereon, or the verdict to be set aside,
or judgment entered for the defendant, according to the opin-
ion of this court.

C. H. Atherton, for the defendant.
D. Steele, for the plaintiff.

Parxer, C. J. The action is founded upon the covenants
of good right to convey, and of warranty,in a deed executed
by the defendant as collector of taxes, November 22, 1821.

The sale of the land for taxes appears to have been made
under the statute of December 10, 1796, and the deed fol-
lows the form particularly set forth and prescribed by that
statute. IN. H. Laws (Ed. 1815,) 267.

The party having the legal title prior to that sale has as-
serted that title,and the sale and conveyance by the defend-
ant have failed by reason of errors in the assessment, with-
out any fault on his part.
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{f the covenants in the defendant’s deed are to be regarded
as his personal covenants, there is no doubt they are broken,
and he must be held liable for some damages, and the next
question would be respecting the measure of the damages.

There is a great difference of opinion and decision respect-
ing the general rule regulating the damages in an action upon
a covenant of warranty. Some cases hold the rule to be,
that the plaintiff is entitled to recover the value of the prop-
erty at the time of the sale, determined by the consideration
paid ; others, that the true measure of the damages is the
value of the property at the time of the eviction. We are
not aware of any decision which settles the maitter authori-
tatively in this state, and we do not find it necessary to de-
termine it at this time, because we are of opinion that the
defendant is not personally responsible upon the covenants
in this case.

It seems to be settled that if persons, acting in alieno jure,
voluntarily enter into covenants, no principal being bound,
the party making the covenant will be bound personally : as
in the case of executors, administrators and guardians.

But this case is not within that rule, as the defendant has
not voluntarily entered into these covenants, except so far as
he may voluntarily have taken the office of collector. Hav-
ing accepted the office, and made the sale for the payment of
the iaxes assessed, so far as it appears, in the regular per-
formance of his duty, the statute gave him no option as to
the form of the conveyance to be executed in pursuance of
the sale. It may be regarded as somewhat strange that the
law should have required covenants, when the object to be
attained does not seem to demand them. But, although re-
quired to be inserted in the form of a personal covenant, we
are of opinion that it could not have been the intention of
the legislature that the collector should be personally charge-
able upon them for the full value of the land sold, nor even
for the amount of the consideration. The collector is a pub-
lic officer, and the greater portion of the consideration goes
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into the public treasury. That the officer, for the small pit-
tance of fees which falls to his share, should be required to-
take all the responsibility of the title, would be exceeding
strange. But the covenant as it stands is a general covenant
of warranty against the claims of all persons; and, if held
to be a warranty against defects in the assessment, must also
extend to all other defects in the title through which the
purchaser might be evicted.

The fact that the deed commences with a description of
the grantor as collector, negatives the supposition that he is
to assume such a responsibility. It is the deed of a public
officer, made in his public capacity. The covenants are not
personal but official, and the action must fail.

The case of G<bson vs. Mussey, 11 Vermont R. 212, is
directly in point. Mr. Justice Redfield there says, ““it is
believed that no case can be found where a public officer is
required to execute a contract in a specified form, and does
so execute it, that he has been holden liable on any express
promise or covenant therein contained.”

It may be remarked, not, however, as affecting this case,
that the form of a collector’s deed, as provided by the stat-
ute of July 4, 1829, N. H. Laws (Ed. 1830,) 567, contains
a covenant merely for the correctness and regularity of his
own proceedings.

Judgment for the defendant.



