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thishe witnessedduties;ministerialofhabit performing
whateverandhisin official capacity,of marriagecontract

beforewe havebeen his want ofhave qualification,may
andaonly byit is penalty,our statutebyseen that punished

heldbeenhasItis in no case declared void.”marriagethe
ofadministrationthein a inConnecticut that clergyman,

cele­in theasandofficer,is a his actsmarriage, public suchr
hisofproofof admitted asbration aremarriage, prima facie

vs. Stoni­evidence.without Goshenqualifications, higher
nobeindeed, toseems,4 ThereConn. R.ngton, 209.

inci­a incoming questionreason the acts ofwhy minister,
notshouldstatute,and tonot declared be voiddentally, by

of anbe valid well as actsconsidered as the official inspector
vs.revenue, a Jonesattorney.of the or ansheriff,deputy
H.1 N.Gibson, N. vs. 2; Wilson,H. 268­ JohnstonRep.

vs. 4 366.205; Wise, T. R.Rep. Berryman
the verdict.onJudgment

&French a. vs. Parish & a.

by obligeeA thenotice in an indemnifying obligor, pendencybond theto of the
against obligor,of a suit the is not a prerequisite to the maintenance of an ac-

bond,tion on the purposefor the recoveringof obligee maywhat the have been
compelled pay into such suit.

given,But if noticesuch be not the obligor may plaintiffthatshow the should
not the paid,recover amount he has improvidentor that he anmade bargain,

thethator defendant could have obtained better terms if the opportunity had
given him.been

obligor notified,If the be suit,and refuse to defend the he will be estopped from
showing that obligeethe should not recover paid.the amount he has

obligortheWhere is suit,notified of the pendency neglectsof a and to defend
it,against and obligeethe expenses concerning suit,incurs maythe he recover
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expenses obligor part damages,his inShose of the as a of addition to the debt
against originaland in thecosts recovered himself action.

gave indemnifyplaintiffs,defendants a bondThe to the conditioned to them from
damage they might by havingall loss or sustain reason of their become sure-
probatein pro-ties A suit on thethe bond of one Hanson. was commenced

against plaintiffs, judgmentsbate bond the and were recovered therein. While
pending, plaintiffsthe suit was one of the endeavored to induce the defendant

so,therefrom,plaintiffs plaintiffsto but he andrelieve the omitted to do the nec-
expended $48.00essarily concerning plaintiffsin and that thethe suit.—Hdd,

them,judgments againstwere entitled ofto recover the amount the recovered
thereof, interest,and the according reportcosts with to the of a commissioner

appointed damages, they necessarilyto assess the and also the sum had ex-
pended, as above mentioned.

a bond dated on the ofDebt, 19thupon day February,
A. D. 1824.

wasThe action toreferred William C. as aClark, Esq.,
tocommissioner assess the between the anddamages parties,

to the courtreport thereon, from whose thereport following
facts and the action wasappeared, thereupon transferred to
this court.

On the 13th ofday October, 1820,A. D. the ex-plaintiffs
ecuted a bond to the of forjudge this withprobate county,
one Hanson,Asa one of the and asdefendants, his sureties,
conditioned for the faithful him of hisperformance by trust

executor of the will ofas Daniel Lovell, deceased.
bond in suit aThe contained condition that the defend-

ants should well and andtruly secure, bearpay, harmless the
and heirs,their executors andplaintiffs, administrators, for

costloss,whatever or damage they sustainmight by their
the bond above mentioned to the ofsigning judge probate.

action was commencedAn theagainst on theplaintiffs
inbond, and entered the court of commonprobate forpleas

at term,this thecounty, 1838, and theJanuary at August
werejudgments recovered therein to theensuing,term amount

of and costs of suit.damages,$646.61 $343.84
notice was togiven Parish,No the present defendant, of

of the suit thethe on until afterbond, theprobatependency
of the asrecovery judgments, follows : Ira A. East-except

vol. xiv. 63
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the on thesuitwho was to commenceman, Esq., employed
of theParsons,at of onebond, the Josiahrequestprobate

assuit,in that and insuit, a the presentdefendants plaintiff
to heldParsons,act of several conversationsan friendship

about bond nowParish his on theliability indemnifyingwith
to relievewhich endeavored to Parishsuit, in he inducein

firstwho were sued on the bond. Theprobatethe plaintiffs,
1888,was the of August,conversations in monthof these

or of 1839.was before the month May,and another during
asnotice were the commissionernecessary, reportedIf no

thereon,the sums above with interestdamages mentioned,
ofto the time. the sumAlso1838,from August, present
inthethe sum necessarily by plaintiffsexpended$48.00,

suit on againstthe the bondconcerning broughtand probate
them.

a were anotice were and the above sufficientnecessary,If
the thehe as amount ofnotice, damages judgmentsreported

incur-and the amount of the and interestcostsinterest,and
date of the notice.thered since

were an insuffi-a were and the abovenecessary,If notice
of the judg-as the amountnotice,cient he damagesreported

ofto timedebt and interest. The thement, expenses up
the the he re-bond,of suit oncommencement probatethe

in of theas due either last mentioned contingencies.ported

with for theHazelton,whom wasEastman, plain-I. A.
tiffs.

theBell, for defendants.James

thebyJ. covenants the defendants inGilchrist, The
bond are and embrace all lossesindemnifying very general,

ofbycould sustain reason their havingwhich the plaintiffs
in the bond to the ofjudgesureties Oasesprobate.become

to andthe have often thearisen,in presentsimilar principle
are so numerous and that ques-decisions thecomprehensive,

ustions before can be determined without difficulty.
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The commissioner has inus,to his cer-presented, report,
tain questions to therelating and amountnotice, which the

may is made toplaintiff recover on thedepend necessity of
a andnotice, on the of the evidencesufficiency tostated,

notice.prove
It is to examine the authorities atnecessary some length,

in order to whatascertain the are tosum entitledplaintiffs
recover. In the case of vs. 3Scott, 374,T. R.Duffield
the action was debt on a inconditioned thebond, most gene­
ral terms to the his debts,wife’sindemnify plaintiff against
and allagainst demands by anyreason of orcause, matter,
thing her. Theconcerning defendantwhatsoever, pleaded
a general to which the thatperformance; plaintiff replied,
one sued him on of certainCuthberl account andgoods sold
delivered to the andwife, recovered forplaintiffs judgment

hethe debt and which was tocosts, obliged alsoHepay.
that in defence of that suitaverred, the he laidnecessarily

out the sum of of all which the£40, defendant had notice.
for the thatdefendant, contended inShepherd, order to enti­

tle himself to therecover costs and theexpenses attending
of therecovery demand,Culhbert’s should haveplaintiff

that he had notice to defendantgivenshown the of that de­
tomand, do those costsby neglecting which, and expenses
it thewere incurred. But was held that was enti­plaintiff

ifsaid,to recover. that ittled Lord had beenKenyon
the obligorintended the that shouldby have noticeparties

each that should have been inserted as ademand,of condi­
in of between thetion the articles andseparation plaintiff

wife. was commenced byhis An action Cuthbert, which,
to the contrary,for that was the theanything firstappeared

of that demand,the had nor did itnotice plaintiff onappear
inrecord but that these costs were incurred thethe first stage

in which case no wasneglectthe proceeding, imputableof
the byto His concluded that theLordship sayingplaintiff.

theentitled to andwas costs expenses attendingplaintiff
well asas the itself.action, Butter, J. said,Cuthbert's debt
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ais in to give groundnotice not orderof giving“the purpose
which indem­if a demand be made the personbutof action 5

to and be to and hehim,bound noticepay, givenisnifying
which theaction,defend the in ofconsequence per­torefuse

isthe thatis toobliged demand,be indemnified payson to
fromand otherto a thejudgment, estops partyequivalent

that, in the first action was not boundthe defendantsaying
3In the of vs.case Smithmoney.”to the Compton,pay

todefendant theconveyedthe407, premises plain­Ad.B. &
for of formedontitle. An actiongoodand covenantedtiff,

a hav­the bybrought against partywas afterwards plaintiff
itand the for £550.title, compromisedbetter plaintiffing

ofthethat the in an breachaction forplaintiff,was heldIt
histhe andcovenant, recover whole sum somight paid,the

suit,and client in theattorneybetween compromisedascosts
that to the defend­he no notice of suithad givenalthough

“that of want ofonlythe effectsaid,ant. Lord Tenterden
to let isthis,a case as is in the whoin such partynotice

hasto that thefor an showindemnity plaintiff'called upon
loss,of or not to the amountthe allegedinno claim respect

an and that;made improvident bargainthat healleged;
have better ifobtained terms themight oppor­the defendant

him. to the thecosts,been Ashad given plaintifftunity
a to an he isindemnity,claim and not indem­righthere had

byreceives the amount of costsnified, unless he the paid
attorney.” vs. 8 EastMartindale,to his own In Sparkeshim

the bond,who were indemnified were sued on bail593, bail
intothe debt as a of ancourt, injunctionconditionand paid

the suit. It was held that if the defendant no­afteragainst
ofnot take defenceimmediatelytice did himself theupon

thebut let them as it went he suf­suit, on,paythe expense
to be damnified the ofthem and whatever event;fered

would have to be­be, they the differencemightsuit pay
the actual and the taxed costs. Lordtween Ellenborough

thethat was entitled not besaid, to indem­plaintiff merely
qified for tobut be saved harm-expense actually incurred,
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thefrom ofless, reason hisany by ofincurring engagement,
which was to hisprevent being damnified. But where an
action is thebrought against bail, which he defends unad­

andvisedly without hefoundation, cannot the de­charge
thefendant, with the costs theof defence.principal, Fisher

vs. 5Fallows, a171. So indemnified cannotEsp. person
thecharge person with the costs ofindemnifying defending

an action for a debt due, unless authorized himclearly toby
defend. “A man has no right,” says Lord Tenterden,
“merely because he has an to theindemnity, put person

toguaranteeing useless expense.” Gillett vs. M.Rippon,
M. 406. In a suit the covenants in aupon lease, where&

the breach was that the had been to oneplaintiff obliged pay
toClark, whom he had theassigned lease, £120, because

the covenants had been and lease hadbroken, voidbecome
or itvoidable, thatappeared a of the sum which thepart

toplaintiff sought wasrecover, attributable to aris­damages
“ing from the own acts.plaintiff’s No said Lordperson”

“ aDenman, has to ownright inflame his account an­against
other, by incurring additional in the re->expense unrighteous
sistance to an action which he cannot defend.” Short vs.

11 Ad.Kalloway, E. 28. a suitIn on a bond given by&
the defendants to the who was aplaintiff, sheriff of county,
as thesecurity for libertiesgaol the togranted by plaintiff
one itBrigham, that a verdict had.appeared been recovered
against the thefor of aplaintiff in suitescape Brigham,
which the aideddefended, the Itplaintiff by defendants.
was held that the ofcosts that suit ofbe recovered themight
defendants. were” said“They Kent, C. of theJ., “part

andloss which the haddamage sustained meansbyplaintiff
of the default of the defendants in not the cred­satisfying

tender of theitor.” .A. amount due on a joint and several
a while annote, by surety, actionpromissory brought by the

holder theagainst is will not theprincipal pending, discharge
hisfrom unlesssurety liability, he also offer to theindemnify

ofholder the costsagainst action.such BankHampshire
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warranty, maywithvs. 17 Pick. 87. A grantee,Billings,
title,athe sum he has to extinguishrecover paid paramount

and Loomisfor his troublewith a expenses.compensation
11Bedel, N. H.vs. 74.Rep.

like thea notice in a caseabove authorities thatshowThe
theof suit.a to maintenanceis not thepresent, prerequisite

theshow thatmayhenotified, plain-the defendant be notIf
ifhe has But heto the amountnot recover paid.tiff ought

behe will es-defend the action,be and refuse tonotified,
tothe was boundfrom that not payshowing plaintifftopped

to notthe and recover it. It doesnotmoney, ought appear
on bondwhat the thehere at ofstage proceedings probate

it.the in Itagainstincurredplaintiff expenses defending
have the betweenbeen after conversation Mr. Eastmanmay

and it that the defence thebythe nor doesdefendant, appear
to that was Now thissuit made.plaintiff improvidently

a to the towas in substance defendantrequestconversation
himself the defence of that hetake suit. didThisupon

pot an whichand to the theobjectiondo, paying expenses
comes with an ill from the defend-graceplaintiff incurred,

he of the defencewhen had theant, managingopportunity
of the if that wereandhimself, defeating suit, practicable.

are tothink,We that the entitled recovertherefore, plaintiffs
the toamount have been with interestthey obliged pay,

commissioner’sto and the ex-thereon theaccording report,
have the suit theconcerningincurred onpenses they probate

beand for this there mustsumbond,
theJudgment plaintiffs.for


