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the shall not betrial of the issue,andattorney; plaintiffupon
sub-to that sum. is theevidence for Thisgivepermitted

made is intoof order when court.money paidstance the
that unless the shall showThe 36th rule provides, plaintiff

dueso into wasthat a sum than the sum courtgreater paid
he have no costs. 6 H. 582.him,to shall N. Rep.

beenthe sum due the hascase,the plaintiffIn present
withcourt. has it,into The notbrought plaintiff accepted

be the in of the suit. Heto taxed by court, dischargecosts
debt,to the be­therefore,is entitled recover ofnot, any part

ex­of the rulethat struck out the anddeclaration,cause is
thehim from Butanyrecovering costs.pressly prohibits

that the berule also in such cases shalldefendant,provides,
weallowed his costs from the But as under­beginning.

shallhave the fcourt renderstand that the thatparties agreed
ofin casecase, subsequentsuch in this and thejudgment

as be rendered,vs. Eastman, infra, mayMolineux properly
or is awhether the defendant should be allowed costs not,

the of that case.shall reserve until considerationquestion we
istherefore, onlythe of the courtIn this case, judgment
.is entitled tonot costs­that the plaintiff

vs.Molineux Eastman.

goodshaving at theauthorized takeone Cochran todefendant,The up plaintiff's
his to the amount of two or three was afterwardsaccount, dollars,onstore

? askedfar he trust The defendantthe how should Cochranasked by plaintiff
goods to Cochran his and wasaccount,the amount of delivered onwhat was

and dollars. The defendantthat amount was between eleven twelvetold the
so.goodsthe had let have morethen said that better not Cochranplaintiff any
togoodsto all deliveredthat the defendant was not bound for the—Held, pay

anything more.what or his omission toeither heCochran, said, saybyby

and the latterbrought againsta asuit the note, paidThe defendant plaintiff upon
alsohadthe and costs. Theinto court the amount due on thenote, plaintiff
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brought account,against uponsuit thea defendant an in which suit the defend-
in money court,ant filed note thethe set-off. The defendant took ofout but

debt,receivingdeclined it in his hesatisfaction of because had filed the note in
being determination,sct-olf. Both actions submitted to the court for it was

held, byalthough plaintiffthat the 36th rule of court the was entitled to his
beginning, yetcosts properfrom the butit would be ofa exercise the discre-

court, regardtion of the theyto matters as if all suit;the arose in one and the
plaintiff suit,presentwas therefore allowed but one bill of costs in the in which

prevailing party.he was the

having note,A brought uponsuit paidbeen a the defendant into court the amount
court,of the plaintiff' moneydebt and costs. The took the ofout but declined

accepting claim,it in of his hesatisfaction because had filed the anote as set-
broughtoff on a against him.—Held,suit hadwhich the defendant that the

paid,debt relywas and the could notdefendant on note as athe set-off.

account,an on whichAssumpsit, theupon plaintiff alleged
there a balance due ofwas hint A of thepart ar-$14.43.
ticles in the accountcharged wereplaintiff’s delivered to one
John who authorizedCochran, was theby defendant to take

at the store to theup goods plaintiff’s amount of two or three
dollars. tothere theCochran ofprocured goods amount about
twelve and after he had received thedollars; them, plaintiff met
the anddefendant him thatinformed Cochran had been tak-

on the defendant’sing goods account, andup asked him how
far he should Cochran ?trust The defendant, after inquiring

the ofwhat was amount delivered togoods Cochran on the
defendant’s and ittold that wasaccount, being between
eleven and twelve told thedollars, he hadplaintiff better not

anyhim have more so. Thelet parties thatagreed if the
were bound to ail thedefendant forpay goods which Coch-

ran took at the store, theup defendantplaintiff’s owed the
the sum of thatbut if theplaintiff $14.43, defendant were

to all thebound for thengoods,not thepay balance due the
bewould onlyplaintiff $4.61.

filed indefendant set-off the noteThe described in the
On the ofcase. 6th day August, 1839, thepreceding plain-

thetendered to defendant’stiff attorney, who then had the
toa sufficient thesum include amountfióte, due on the note,

ainand the suit it,costs which wasupon refused. The’
xiv.vol. 64
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note as stated thethe are are intheytorelating preced-facts
ofthat Eastman took outwith the farther factscase,ing

com-underinto themoney bythe court Molineuxcourt paid
claim,of hisdeclined it in satisfactionrule, but receivingmon

the a Thefiled as set-off in this suit.he had notebecause
of theto the decision the courtwas submitted uponcase

facts.foregoing

atoobjectionthe defendant. is no pleaforHazelton, It
an againstthat the defendant has actionset-off, broughtof

the sum in the hasfor same which plaintiff paidthe plaintiff
Prosser,of the into court. Evans vs.demandamountthe

186.T. R.3

had a au­the CochranBoardman, generalfor plaintiff.
the contract he was after-­to take and madegoods,upthority
1 AEastman. 83. contractby mayratifiedwards Phillips

acts as well as from admissions.from expressimpliedbe
vs. 213 East 405­ Doe Taunt.Forster, ; Biggs,vs.Doe

anot when he is withobject chargeda doIf person109.
it.evidence that he admitsbe 2it willdebt, prima facie

5 N.Little,Albee vs. H. 277­Rep. ; KingEv. 37;Stark.
16 Mass. 397.Fowler,vs.

nohad from theGilchrist, authorityJ. Cochran plain-
on his account the amountexceedingtake goodsto uptiff

wasdollars. the defendant informedor three Whentwoof
the of between elevento amountgoodshad takenhe upthat

that the had better notdollars, he said plaintiffand twelve
so. If to the-more thegoodshim any prohibitiondeliver

more aany goodsdeliver Cochran recog-to impliedplaintiff
the amount already delivered,indebtment forof hisnition

forliable the whole amount delivered,isdefendantthethen
thethe sum ofof accounts due isplaintiffbalancetheand

the constructionnot be reasonablethis wouldBut$14.43.
some-withthe defendant. It maywas bywhat saidof
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be itas has that if the defendantplausibility argued, been,
did not mean to hold liablehimself for the excess beyond,
the sum of dollars,two or three he should have said inso

terms. is often asexpress fairlySilence receivedenough
evidence of assent, hut the cases in which much weightso
as that is are those an togiven it, where omissionproperly

isspeak faith,evidence bad or where the andsilence,qf
omission to make an objection, have caused themay other

to alter his aparty in some In caseway. such itposition
would have the of aneffect in theBut inestoppel pais.
present case there didwas no normala thefides, plaintiff
alter his at forall, the hadposition been de-goods already
livered to Cochran. The defendant was not hound to use
the of aprecise to exclude alanguage pleader,special con-

“clusion, or his remark or followpreface it with anup abs-
que hoc.” hadHe a to heright that should notpresumo
be the hadcharged beyond he topower given chargeCochran

and is inhim, there thenothing usedlanguage inconsistent
with that onintention his Hepart. answered the plaintiff’s

“that hequestion hadby bettersaying not let Cochran have
more and we doany goods so,” not think this an admission

of allliabilityhis for the goods delivered Cochran. The
is entitledtherefore, to for theplaintiff, judgment ofsum

only.$4.61
to itset-off,relation the isIn clear that thevery defendant

note for thatcannot use the He cannot blowpurpose. both
thehot and as to same matter,cold as he to doattempts here.

anote asHe cannot the valid anduse subsisting claim, while
he taken out of courthas the money bypaid Molineux.

received the amount due on theHaving henote, cannot be
toheard that he did not receive it in satisfactionsay of his

Theclaim. reason for this that heonly is, wishes to use
a noset-off,the note as which is reason at all. The note

considered as andmust be noconsequentlypaid, longer evi-
of adence debt.

is also a inThere whetherquestion, Molineux, addition to
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he is entitled as the successfulof costs to whichbillthe
also allowed under thecase,this shall be costs 36thinparty

theallows a his costs fromyule of which defendantcourt,
athatdoes not showin cases where the plaintiffbeginning,

into is due him. Thethan that court,paidsumgreater
costs assuch bills oflimit and allowhave topowercourt

Ed. 1830.324,N.shall H. Lawsjustice require.law and of
andto,actcomes the referredwithinAnd this action properly

are bothas the casesstatutes.the revised Andundernot
themto at the same we have consideredtime,ussubmitted

as if theremayand we think bethey regardedtogether,
in whichthem,betweenwere but one case (the present)

aas set-off. Inhad filed his note MolineuxEastman against
his and we thinkcosts,wouldsuch Molineux itcase ’recover

the the tojs court,of discretion ofbut a reasonable exercise
in both cases.one bill ofgllow him but costs

the plaintiff.Judgment for


