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protest is to be received as evidence of the presentment and
demand. But a distinction is taken as to the proof of
notice. ¢ Although the protest must be made according to
the law of the place of acceptance, yet the notice to the
drawer must be according to the law of the place where
the bill was drawn, and to the indorsers according to the law
of the place where their indorsements were respectively
made.”  Story on Bills, $ 285 ; 1 Clitty & Hulme on Bills
167, (9¢th Ed.) Now the place at which the defendants in-
dorsed this note, was within the state of New-Hampshire,
and at the time the note matured, (August 21, 1840,) a pro-
test was not, in this state, evidence that notice of the dis-
honor of the note had been given to the iudorser. The re-
vised statutes, passed in 1842, have altered the law of the
state in this respect. See ch. 14, $ 3. But that can not af-
fect this case. At the time of the transaction we are now
considering, the law was otherwise, and the instructions of
the court on this point were erroneous. The defendants’

motion, therefore, must prevail.
’ New tricl granted.

Litrreros Manuractorine Co. vs. PARKER.

An act of incorporation provided that the members might divide the capital stock
into as many shares as they might think proper. By a written agreement, the
subscribers fixed the capital stock at fifty thousand dollars, divided into five
hundred shares of one hundred dollars each, bul only one hundred and thirty-
eight shares were subscribed for.—Held, that no assessment for the general pur-
poses of the corporation could legally be made, until all the shares were taken.

Assompstr.  The declaration alleged that the plaintiffs
were duly incorporated in the month of June, 1835, and thai
the defendant, on the 22d day of March, 1839, in consider-
ation that the plaintiffs had admitted him to take one share
in the capital stock of said corporation, promised the plain-
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tiffs that he would take said share, and pay therefor one hun-
dred dollars, ten per cent. thereof on the first of June then
next, and the remainder at such times as should be prescribed
by the corporation, with an averment of an assessment of
ten per cent. on the 27th day of July, 1839, and of divers
other assessments, amounting to the full sum of one hundred
dollars, with an averment of notice to the defendants.

The plaintiffs introduced in evidence an act of incorpora-
tion, passed on the 27th day of June, 1835, constituting a.
body corporate by the name of the Littleton Manufacturing
Company. It provided that the members might divide the
capital stock into as many shares as they might think proper,
might order assessments and fix the time for their payment,
and might establish by-laws. It also enacted that the shares
of the corporation should be liable and holden for the pay-
ment of all assessments duly made thereon, and upon the
nonpayment thereof within the time fixed for their payment,
the delinquent shares might be advertised and sold at public
auction, or so many of them as might be necessary to pay
the assessments, with incidental charges.

The plaintiffs farther introduced a confract in writing, as
follows :

“ Subseription for the capital stock of the Littleton Man-
ufacturing Company.

The amount of the stock is fixed at fifty thousand dollars,
divided into five hundred shares of one hundred dollars each.
The factory isto be located on the Ammohoosuc river, on the
site known as the Bonney privilege, now owned by Bellows
and Stevens. The capital stock of the company may be ap-
plied to such branch or branches of manufacture, as the stock-
holders, agreeably to the act of incorporation, may direct.
There shall be paid to the treasurer of the corporation by
each stockholder, ten per cent. of the amount of the stock
subscribed and taken by him, on the first day of June next,
and the remainder at such time or times as shall hereafter be
prescribed by the corporation. We, the subscribers, hereby
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#pree and bind ourselves to take and pay for the number of
shares in the stock of said company, annexed to our namcs
rospectively, agreeably to the {oregoing proposals. Littleton,
March 224, 1839.” )

This was subscribed by several persons, and among them
was the defendant, as a subscriber for one share. "The whole
number of shares subscribed for was one hundred and thirty-
eight. :

To show an organization of the company, and the assess-
ments made on the shares as siated in the declaration, thé
plaintifls offered a copy of the records of the company, cer-
tified by the clerk, to which the defendant excepted.

The plaintiffs also offered the testimony of an agent of
the company, that they went into operation, and built a fac-
tory; and that in the month of August or September, 1839,
at the request of the treasurer, he called upon the defendant
to pay his assessments, to which he answered that he was
coming to the village in a short time, and would pay, or
make some arrangements about it. To this evidence the
defendant excepted. The witness testified that he procured
the subscription of the defendant, and on cross examination,
stated that he told him that they calculated the capital stock
to be thirty thousand dollars.

A verdict was taken for the plaintiffs, by consent, subject
to the opinion of the court upon the foregoing case, judg-
menti to be rendered thercon, or for the defendant, as the
court might order.

Ainsworth, for the defendant.

1. The declaration is defective. ‘T'he consideration of the
alleged prorise was executed. It should have been alleged
to be made at the request of the defendant, which must
either be proved or implied, and it can be implied only where
the defendant has received a benefit. 1 Chitty Pl 323 ;
Chitty on Con. 155 16 Johns. 283, note a.; 1 Caines 583 ;
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1 Saund. 264, note 1; 7 Johns. 87. This defect is nof
cured by verdiet. 1 Ch. PlL 326; 7 Johns. 87. Unless
the request is alleged and proved, the promise is nudum pac-
fum.

2. A permission to take stock does not amount to a con-
sideration ; it is no benefit norloss. 1In this case there is no

mutuality.
A membership of the corporation is not made merely by

signing a promise to take stock. There is no certificate of
membership without which the defendant could derive no
benefit from the corporation. 8 Mass. 392.

The payment of the ten per cent. is not a payment of an
assessment. It is only an agreement among themselves which
does not make them members of the corporation. 1 Caines
586.

After the payment of the ten per cent., they can organize.
One who has not paid it gains nothing. In the case cited
from 1 Caénes, the action was thought to recover the ten
per cent. ‘

3. With the power to recover, there is given a remedy,
and no other remedy exists, unless the party has bound him-
self to pay by another agreement. 6 Mass. 40; 7 Mass.
102; 8 Mass. 138; 2 N. H. Rep. 380.

4. The assessments are not legally binding on the defend-
ant. He subscribed with the understanding that $50,000
should be subscribed, but only one hundred and thirty-eight
shares were taken. Suppose that only one share had been
taken, and the corporation had incurred expense, it cannot
be that the defendant would then be compelled to pay his
subscription, for his money would be thrown away. 6 Pick.
23 ; 9 Pick. 187 ; 10 Pick. 142; 1 Moody & M. 151. 1If
the sum of $13,800 were the capital stock, then the defend-
ant would be liable to pay only $30.00 on his share, and he
had a right to consider that only as the sum he was bound
to pay. 8 Mass. 268; 10 Mass. 384 ; 7 Mass. 102. 'The
defendant was deceived into making this contract, for the
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agent told him that the capital stock was only $30,000, and
the agreement he signed stated it to be $50,000.

We contend, also, that copies of records cannot be used,
unless the records be of a public nature. 10 Johns. 154.

Bellows, for the plaintiffs. The material question is,
whether the defendant is bound to pay what he subscribed
for, the agent having told him that the capital stock was
$30,000. The promise was unconditional to pay for one
share, independent of any promise on the part of other per-
sons. In the Massachusctts cases, the charters provided that
the stock should be divided into shares, and the court held
that until that should be done, the subscribers could not be
held to pay. Corporations have been allowed to recover a
sum sufficient to defray the expenses of the preliminary pro-
ceedings.

Here was an express proinise to pay the assessments, after
the faciory had been erected. & Pick. 228; 14 Mass. 172.
Payment of part of the assessments has been held tanta-
mount to a waiver of any illegality in the mode of assess-
ment. At any rate, the defendant is bound to pay the ten
per cent., which is not an assessment, and there is a promise
to pay it. 'Thhis promise can be enforced by suit. Where a
statute confers the means of executing a new power, given
by the statute, an action will not lie, but if there be a prom-
ise to pay, it may be enforced by suit. 5 Mass. 80, 491 ;
6 Mass. 40; 9 Johns. 217 ; 14 Johns. 238; 10 Pick. 142 ;
1 Caines 381.

The records were competent evidence, being duly certified.
1 Greenl. on Ev. §502; 7 Peters 51, 85; 14 Pick. 492;
9 Cowen 194 ; 10 Jolns. 154 ; 14 Mass. 178. These cases
were decided on the ground that the corporations were pub-
lic. But even if they are private in their character, such
books are evidence against the members of the corporatio.
Greenl. on Hv. 542 ; Cowp. 102; 5 Wheat. 420. Wher-
ever the law authorizes a person to make copies, it makes
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him competent to prove them. 14 Pick. 442. 1In this case
the charter provides that a clerk shall be chosen, shall make
copies, record doings, &c.

Ainsworth, in reply. The plaintiffs cannot recover enough
to pay the expenses, &c., because the promise to pay was
after the building was commenced, and the preliminary ex-
penses had then all been incurred.

Giuemrrst, J.  The charter of this corporation provides
that the members may divide the capital stock into as many
shares as they may think proper, and may order assessments
and fix the time for their payment. It also enacts that the
shares of the-corporation shall be liable and holden for the
payment of all assessments duly made thereon.

The agreement, dated on the 22d day of March, 1839,
and signed by the defendant, and purporting to be a ¢ sub-
scription for the capital stock” of the company, states that
“ the amount of the stock is fixed at fifty thousand dollars,
divided into five hundred shares of one hundred dollars
each,” and the subscribers agree “to take and pay for the
number of shares in the stock of said company,” annexed
to their names respectively. 'The defendant subscribed for
one share, and the whole number of shares subscribed for
was one hundred and thirty-eight.

The general question presented by the case is, whether
any assessment for the general objects and purposes of the
corporation could be made, until the five hundred shares men-
tioned in the agreement were subseribed for, If this could
be done, and the defendant could be compelled to pay as-
sessments on his share, the result would be, that instead of
paying zdoth part of the whole capital stock, he would pay
tisth part of it,and if 13,800 should be insufficient to ena-
ble the corporation to proceed in its undertaking, as probably
would be the case, all the money he might pay would be
lost. The agreement provides, in express terius, that the
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capital siock shall be fifty thousand dollars, and that it shall
be divided into five hundred shares, and the defendant has
not become a party to any agreement providing that the cap-
ital stock shall be thirteen thousand eight hundred dollars,
and that the number of shares shall be one hundred and
ihirty-eight.

In the case of the Salem Mill-Dam Corporation vs.
Ropes, 6 Pick. 23, a charter provided that the capital stock
should be divided into five thousand shares, not exceeding
onc hundred dollars each. Ounly twenty-six hundred and
cighty-seven shares were subscribed for, and it was held that
no Jegal assessment could be made for the general objects of
the act of incorporation, until all the shares should have
been subscribed for. In asubsequent case between the same
parlies, 9 Pick. 187, the same position was reaflirmed by the
court, and also in the case of the Ceniral Turnpike Cor-
poration vs. Valentine, 10 Pick. 142. In the Norwich and
Lowestoft Company vs. Theobald, 1 M. & M. 151, the stat-
ute, cstablishing the company, provided that ¢ the whole of
the said sum of £100,000 shall be subscribed before any of
the powers snd provisions given by this act shall be put in
force.” 1t was held that the completion of the subseription
list was necessary to cnable the company to make a call
upon the shares.

1t does not appear in this case, that the assessments were
laid for the purpose of defraying the preliminary expenses of
the corporation, in which case perhaps they might have been
recovered by virtue of the promise contained in the written
agreement. 6 Pick. 23. Nothing is said in the case about
preliminary expenses. The case finds only that the com-
pany weni into operation, and bnilt a factory, and called on
the defendant to pay his assessments. [t is unnecessary to
examine the question whether the agrecement contains an
express promise {o pay the asscssinents that might be laid
apon. the shares.  Where the charter provides no other mode
of enforcing payment of the assessments than a sale of the
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shares, it has been held, that an action to recover the amount
of the assessments cannot be maintained, unless there have
been an express promise to pay them. Andover and Med-
Sord Corporation vs. Gould, 6 Mass. 40 ; Worcester Turn-
pike vs. Willard, 5 Mass. 80 ;. Tauntorn Turnpike vs. Whit-
ing, 10 Mass. 326. But such a promise, whenever it is
made, must of course be considered as a a promise to pay
only legal assessments, or in the words of the charter in this
case, ‘“ assessments duly made.” Our opinion is, that the
assessments were not duly made, because the stock was not
all subscribed, and that the action cannot be maintained. We
need not, therefore, examine the other questions raised and
argued by the counsel. It may be remarked, however, that
the counsel for the defendant contended that his client was de-
ceived by the representation of the agent, that they calcu-
lated the capital stock to be thirty thousand dollars. The
agent procured the subscription of the defendant, but it was
to a paper which stated the capital stock to be fifty thousand
dollars, and the presumption is, that the defendant knew the
contents of the paper he had signed. But whether the
amount of the capital stock were fifty thousand, or thirty
thousand dollars, is immaterial in the view we take of the
case, for only one hundred and thirty-eight shares were sub-
seribed, and the result must be the same in either event.
Judgment for the defendant.

LEeavirt, Appellant, vs. W ooster, Ex’x.

‘When land is chatged with the payment of a legacy, it remains subject to the
charge into whatever hands it may come, until the legacy is paid.

The agsignee of land, charged by will with the payment of a legacy, has an in-
terest authorizing him to appeal from a decrec of the court of probate, allow-
ing the account of the executrix.




