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v. Putnam.Williams

andofas evidence the presentmentis be receivedtoprotest
ofto thetaken as proofisa distinctiondemand. But

“ toaccordingmademust betheAlthough protestnotice.
to thenoticetheof yetof the acceptance,the law place
whereto law thethe of placeaccordingmust bedrawer

lawto thethe accordingto indorserswas anddrawn,the bill
wereindorsements respectivelytheirof the whereplace

1 Hulme on BillsBills, ;285­on Chittymade.” Story § &
in­at which the defendantsthe167, Now place(9th Ed.)

ofwithin the state New-Hampshire,wasnote,thisdorsed
a21,matured,note pro­time the 1840,)and at the (August

of theevidence that notice dis­state,in thisnot,test was
to the indorser. The re­had been giventhehonor of note

have altered the law of the1842,instatutes,vised passed
that af­3. But can not14,ck.Seestate in this respect. §

weof transaction are nowthethe timefect this case. At
and the instructionsotherwise,was ofthe lawconsidering,

The defendants’were erroneous.thisthe on pointcourt
therefore, must'prevail.motion,

New trial granted.

Manufacturing Co. vs. Parker.Littleton

provided might capitaltheincorporation that members divide theAn act of stock
they might proper. By agreement,many shares as think a writteninto as the

dollars,capital fiftythe stock at thousand dividedsubscribers fixed into five
each, only thirty-hundred hundred andshares of dollars but onehundred one

for.—Held, general pur-thateight were subscribed no assessment for theshares
legally made,corporation could beposes the until all the sharesof were taken.

Assumpsit. thatThe thedeclaration alleged plaintiffs
June,ofwere in the month andduly 1835, thatincorporated

on the indefendant, March, 1839,ofthe 22d consider-day
tothat the had admitted him take oneation shareplaintiffs

in stock of said thecorporation,the promised plain-capital
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one hun-thereforandshare,would take saidthat he paytiffs
cent, thenof Junethereof on the firstdollars, tendred per

beas prescribedat such times shouldand the remaindernext,
ofof an assessmentavermentwith anthe corporation,by

cent, diversand of1839,ofday July,theon 27thten per
hundredof onethe full sumtoassessments, amountingother

defendants.of to theaverment noticewith andollars,
act ofanin evidence incorpora-introducedThe plaintiffs

a-1835,June, constitutingofdayon the 27thtion, passed
Manufacturingthe name of the Littletonbybody corporate

divide thethat the members mightIt providedCompany.
thinkas they might proper,into as sharesmanystockcapital

time for theirand the payment,fixorder assessmentsmight
that the sharesalso enactedItby-laws.establishand might

for theandbe liable holden pay-shouldof the corporation
and thethereon,madeduly uponment of all assessments

time fixed for theirthereof within the payment,nonpayment
atadvertised and soldshares bemight publicthe delinquent

tonecessaryof them as bemany mightor soauction, pay
with incidentalassessments, charges.the

a in asintroduced contract writing,fartherThe plaintiffs
follows:

“ the stock of the Littletonfor Man-capitalSubscription
ufacturing Company.

thousand dollars,the stock is fixed at fiftyamount ofThe
dollars each.shares of one hundreddivided into five hundred
river, on theto on theis be located AmmonoosucfactoryThe

nowas the owned BellowsBonney bysite known privilege,
the bemaystock ofand Stevens. The ap-capital company

asto or of the stock-manufacture,such branch branchesplied
to the act ofholders, direct.mayagreeably incorporation,

to treasurershall be the of the corporation byThere paid
cent,each ten of the amount of thestockholder, stockper

him,and taken on the of next,first Juneby daysubscribed
and the remainder at or as shall hereafter besuch time times

the the subscribers,by We, herebyprescribed corporation.
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numberbind to and for theand ourselves take ofpayagree
toin the stock of said annexed ourshares namescompany,

to the Littleton,agreeably foregoing proposals.respectively,
22d,March 1839.”
was subscribed andThis several themby persons, among

asdefendant,was the a for one share. The wholesubscriber
number of for oneshares subscribed was hundred and thirty-
eight.

an ofTo show the and theorganization assess-company,
ments made on the inshares as stated the thédeclaration,

a the records of theoffered ofplaintiffs cer-copy company,
tified the to which theby clerk, defendant excepted.

The also offered the of anplaintiffs testimony ofagent
the intothat went and athey operation, built fac-company,

and that in the of; month ortory August September, 1839,
treasurer,at the of therequest he called theupon defendant

to toassessments,hispay which he answered that he was
the into a short andcoming village time, would orpay,

make arrangementssome about it. To this evidence the
defendant The witness testifiedexcepted. that he procured
the of the and onsubscription defendant, cross examination,

hestated that told him that they calculated the stockcapital
thirtyto thousandbe dollars.

consent,verdict wasA taken for the plaintiffs, by subject
to the theof courtopinion theupon foregoing case, judg-
ment to he rendered forthereon, or the asdefendant, the
court order.might

Ainsworth, for the defendant.

1. The declaration is defective. The consideration of the
wasalleged promise executed. shouldIt have been alleged,

be madeto at the request of the defendant, which must
either be or andproved implied, it can be implied only where

323;the hasdefendant areceived 1benefit. Pl.Chitty ­
on 15­;Con.Chitty 283, a.;16 Johns. note 1 Caines 583;

von. xiv. 69
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not?264,1 note defect is1;Saund. 7 Johns. This87.
cured verdict. 1 Unlessby Ch. Pl. 7 Johns. 87.;326­
the and isallegedis the nudumrequest proved, promise pac­
tum.

to a con-to take does not amount2. A stockpermission
noisno nor theresideration it is benefit loss. In this case;

mutuality.
bymerelyA the is not madeofmembership corporation
ofa notake stock. There is certificatetosigning promise

noderivewhich couldwithout the defendantmembership
8from the Mass. 392.benefit corporation.
cent, anis a ofof the ten notThe per paymentpayment

whichis an themselvesonly agreementIt amongassessment.
of 1them the Cainesdoes not make members corporation.

586.
organize.of the ten cancent., theytheAfter perpayment

it the case citedhas not Innothing.One who paid gains
the tenthe action was to recoverthoughtfrom 1 Caines,

cent.per
remedy,aisrecover,to there given3. With the power

him-boundunless the hasexists, partyand other remedyno
7 Mass.40;6 Mass.anotherby agreement.self to pay

N. H. 380.2102; 138; Rep.8 Mass.
the defend­are not onbindinglegally4. assessmentsThe

with the thatunderstanding $50,000subscribedant. He
thirty-eightbut one hundred andsubscribed, onlybeshould

hadthat one share beenonlywere taken. Supposeshares
ithad cannotincurred expense,and the corporationtaken,

histothen be paythe defendant would compelledbe that
6 Pick.away.for his would be thrownmoneysubscription,

151. If1 M.142;Pick.; MoodyPick. 187­ 109;23­ &
the defend­were thenstock,of the capitalsumthe $13,800

share, and heon histo onlybe liable payant would $30.00
wasas the sum he boundthat onlya to considerrighthad

The102.Mass. Mass.384;10 7;8 Mass. 268­to pay.
thecontract, forinto thismakingwas deceiveddefendant
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told him that the stock was onlyagent andcapital 030,000,
hethe stated toagreement signed it be 050,000.

We ofcontend, also, that records cannot becopies used,
unless the records be of a nature. 10 Johns. 154.public

material,forBellows, the The questionplaintiffs. is,
whether the todefendant is bound what hepay subscribed

thefor, agent told that thehaving him stock wascapital
030,000. The waspromise unconditional to forpay one
share, ofindependent any the ofon otherpromise part per-
sons. theIn cases,Massachusetts the charters thatprovided
the stock should be divided into andshares, the court hold
that until that should be done, the subscribers could not bo
held to have been allowedpay. Corporations to arecover
sum sufficient to thedefray of theexpenses preliminary pro-
ceedings.

Here was an toexpress thepromise pay assessments, after
the hadfactory been erected. 5 Pick. 14228; Mass. 172.

of ofPayment the assessmentspart has been held tanta­
mount ato waiver of inany illegality the mode of assess­

any rate,ment. At the defendant is bound to the tenpay
which is ancent., not andper assessment, there is a promise

to it. This can be enforcedpromise by suit.pay Where a
statute confers the means of a newexecuting power, given

anstatute,the action will notby lie, but if there be a prom­
to it bemayise enforced suit.by 5 Mass.pay, 80, 491­;

6 940;Mass. Johns. 14 Johns.217; 238; 10 Pick. ;142­
1 381.Caines

The records were competent evidence, being certified.duly
1 Greenl. on Ev. 502;7 Peters 51, 85; 14 Pick. 492;§
9 194;Cowen 10 Johns. 14154; Mass. 178. These cases
were ondecided the that the wereground corporations pub­

even iflic. But arethey in their character, suchprivate
books are evidence the membersagainst of the corporation.
Greenl. on Ev. 542; 5102; Wheat. 420.Cowp. Wher­
ever athe law authorizes to makeperson it makescopies,
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this casePick. Into them. 14 442.him provecompetent
makechosen, shalla bethat clerk shallthe charter provides

record doings, &c.copies,

enoughrecovercannotAinsworth, in The plaintiffsreply.
wastobecause the&c., paytheto promiseexpenses,pay
ex-was and thecommenced,the building preliminaryafter

all been incurred.had thenpenses

Gilchrist, The charter of this providesJ. corporation
manyasintodivide the stockmaythat the members capital

and order assessmentsmay thinkthey mayas proper,shares
thethatalso enactsfor their Itthe time payment.and fix

• theforand holdenshall be liableof theshares corporation
made thereon.of all assessments dulypayment

1839,March,on ofdaydated the 22dThe agreement,
“to a sub-defendant, and bebyand the purportingsigned

thatstatesof thefor the stock” company,scription capital
“ dollars,is fixed at thousandthe of the stock fiftyamount

of dollarsshares one hundredinto five hundreddivided
“ forto take and theagreeand the subscriberseach,” pay

in annexedof the stock of saidnumber shares company,”
fornames The defendant subscribedtheir respectively.to

and whole number of forshare, the shares subscribedone
andhundred thirty-eight.was one

by is,the case whethergeneral question presentedThe
for ofthe theobjectsassessment andany general purposes

could be untilmade, the five hundred men-sharescorporation
the werein subscribedagreementtioned for. If this could
and the defendant be todone,be could as-compelled pay

on his the resultshare, be,would instead ofthatsessments
of the whole he wouldpart capital stock,paying pay-^th

of and if 13,800it, should be insufficient to ena-part $TTr¥th
tothe in itscorporationble proceed asundertaking, probably

case,be the all thewould hemoney would bemight pay
Thelost. inagreement thatprovides, terms, theexpress
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it shallshallstock be thousand and thatfifty dollars,capital
into and hasdivided five hundred the defendantshares,be

to thenot become a thatany agreement cap-party providing
dollars,be hundredital stock shall thirteen thousand eight

andand that the number of shall be one hundredshares
thirty-eight.

case of the vs.In the Salem Mill-Dam Corporation
a stock23,6 Pick. charter that theRopes, provided capital

should be divided into five thousand notshares, exceeding
one hundred dollars each. andOnly hundredtwenty-six

wereshares was thateighty-seven for,subscribed and it held
no be oflegal assessment could made for the general objects

ofthe act alluntil the haveincorporation, shares should
been subscribed for. aIn case the samesubsequent between

9 Pick. the187, same theparties, was reaffirmedposition by
court, and also in the case of the Central Cor­Turnpike

vs. Valentine,poration 10 Pick. 142. In the Norwich and
vs. 1 M.Company Theobald, M. stat­151, theLowestoft &

“theute, establishing thatcompany, the whole ofprovided
the said sum of shall£100,000 be subscribed before ofany
the andpowers given this actprovisions by shall be input

wasforce.” It held that the of thecompletion subscription
list to enablewas thenecessary to amake callcompany

the shares.upon
It does not in this case, that theappear assessments were

laid thefor of thepurpose defraying preliminary ofexpenses
the in which casecorporation, they haveperhaps might been
recovered virtue ofby the promise contained in the written

6agreement. Pick. 23. is said inNothing the case about
preliminary The caseexpenses. finds only that the com-

went into and built apany operation, andfactory, called on
the todefendant hispay assessments. isIt unnecessary to
examine the question whether the agreement contains an

toexpress thepromise assessments thatpay bemight laid
the shares. Where theupon charter noprovides other mode

of of theenforcing payment assessments than a sale of the
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the amountit has been that an to recovershares, held, action
there haveassessments cannot be unlessmaintained,of the

an to Med­Andover andbeen them.express promise pay
Gould, ;vs. 6 Mass. 40­ Worcester Turn­Corporationford

80; vs. Whit­Willard, 5vs. Mass. Taunton Turnpikepike
iswhenever itsuch a10 Mass. 326. Buting, promise,

tobe as a a paymust of course consideredmade, promise
thisinor in the the charterwords ofassessments,only legal

“ theis, thatassessments made.” Ourcase, duly opinion
notwasmade,not the stockdulywere becauseassessments
Wethe action be maintained.and that cannotsubscribed,all
andraisedexamine thenot, therefore, other questionsneed
thatthe remarked, however,counsel. It beby mayargued
de­the counsel defendant his client wasfor the contended that

the that calcu­ceived ofby agent, theytherepresentation
lated the stock to be dollars. Thethousandcapital thirty

wasdefendant,the but itagent of theprocured subscription
to a which stated the thousandfiftystock to bepaper capital

and the knew theis, that the defendantdollars, presumption
ofcontents the he had whether theButsigned.paper

of thousand, thirtyamount the stock were orfiftycapital
is immaterial in view we take of thedollars,thousand the

andcase, for one hundred shares wereonly sub­thirty-eight
be event.and the result must the eitherscribed, same in

theJudgment for defendant.

W­vs. Ex’x.Leavitt, ooster,Appellant,

charged legacy, subjectis the of itWhen land a remains to thewitty payment
charge legacyit theinto whatever hands until iscome,may paid.

assignee charged legacy,The of will with the of a has an in-land, by payment
authorizingterest him to a courtfrom decree of the of allow-appeal probate,

ing the account of the executrix.


