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oradministrators,their asown seizin orpersonallyupon
the N.seizin of the be held fatal. 6intestate, mustupon

H. vs. H.160, Cockran; 542,Stoddard 8 N.Rep. Rep.
vs. Rowell.Knowles

Writ abated.

Durgin.vs.Goodall

“ Greeting”The word is a of the of a inform summons this state;part statutory
and in undertaking to enrol the writ andplea abatement, which, summons,.a

allegedin order to an isomits that bad on demurrer.present variance, word,

It that allegedwhere the existence of anseems, variance on thedepended position
(namely,of certain whether be or$105.00,should rendered asnumerals, they

it would be for the in to a fae simile$10,500,3 necessary abatement, enrolplea
of the summons in the numeralswhich were contained.

a dated A.note, 16,upon promissory JanuaryAssumpsit,

1836,D. for one indollars,hundred and five one fromyear
date now with for hadinterest; second countpast, money
and received.

in writ,Plea abatement the Theenrolling descrip-&c.
tion of the as forth innote set the enrollment of the sum-

“mons, the for1836,was dated 16th of A. D.day January,
105.00, to said in noworder,or onepayable plaintiff, year§

with interest.”past,
cause ofThe abatement "that in thealleged was, and by

declaration in the writ the note declared is de-aforesaid, on
scribed as and for one hundred and five anddollars, payable

inin one its date now and and saidyear by sum-past,from
the note declared on is as formons described and ten thou-

dollars,sand hundred in one nowpayable year past."five
The reenrolled the wordplaintiff summons, theinserting

“Greeting,” which was omitted in the andplea, describing
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note asthe for and then$105.00, demurred, because of the
ofomission that word, and because the matter to theapplied

first count only.
On of theinspection it thatsummons, theappeared ciphers

after were so thenot near other werefigures’as they$105
in the but wereplaced nearer than wereplea, inthey placed

the replication.

Goodall, se. Thepro statute of January 2, 1829, regu­
lating and trialsprocess in civil causes, in the eleventh sec­
tion, that certain shall setprovides things be forth in a sum­
mons. itsaysIt shall the dategive of the note, bond, &c.,
declared on, in thespeaking number, ifsingular as there
would onebe butuniformly declared on. The statute sim­

that theply provides writ shall abate. Whether this abate­
ment shall be in whole in inor case more than one bepart,
declared on, the common law asettle. Now writmust is

anddivisible, be abated in and remainmay yet aspart, good
to the residue. 1 Pl. 444. The shouldChitty's prayer be,
that the aswrit, to the defective count, abate.may Story's

6.Pl. This will answer the offully object the statute, and
this course aloneby can be todone bothjustice parties.

Another objection theexists in that thefact, defendant
tohas undertaken theset out return and enrol the summons

“ in the words and thereof. He wasfigures” bound to give
an exact and literal not done; so, the iscopy having plea
bad. 1 69,Greenl. Ev. 170; Pl. 4Chitty's 418; T.§

“R. 367. Our statute makes the word a ofGreeting” part
ofthe form the summons. defendantThe omitted to enrol

hisit, and was therefore bad. N. H.plea 59.Laws

Ainsworth, for the defendant.C-

Parker, G. J. We have had some hesitation respecting
this case, but ofupon consideration, are that the de-opinion
murrer is well taken. By our practice, the party pleading

xiv.von. 73
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summons,the writ andbetweenfor a varianceabatementin
inspection,that itthem, may uponto enrol appear,boundis

course,ofis,does exist. Hethe varianceallegedwhether
4substantiallyis correct.whichan enrolmentbound to

434,H. Clarkvs. 6 N.76,H. Pike Baglay; Rep.N. Rep.
en-in this tocaseand the defendantBrown; professesvs.
ana of it. there isout Ifsetting copyrol the summons by

substance,in ais cor-not,thereword,of a materialomission
“ a theofthe word isenrolment, Greeting”and partrect

therefore,bad,of summons. The isform thestatutory plea
whether, theand we need notreason, inquire placingfor this

which105,nearer to.thesubstantially figuresof the ciphers $
it-in the summonswerethanthem, they placedpreceded

reenrol-the enrolment. Theself, plaintiff’svitiatewould
enrol-as as the defendant’sin defectiveis,ment this respect,

of the character. Neitherisment, the variance oppositebut
in the sum-as itmatter,a of the appearssimilegive fac

enrol-is to a substantialnecessarywhich,; perhaps,mons
when a variance is alleged.ament in such particular,

ouster.Respondeas

Dyke vs. Percival.

of aa in founded the eleventh sectionThe defendant filed onabatement,plea
“ and trial inregulatingstatute of this state, 2,1829, processpassed January

alleged the and thewrit, &c., summons,civil which a variance betweencauses,”
setting two each whichand then to forth ofproceeded particulars,specify by

of fatal that the was not double.was itself a variance;—Held, plea

note, 28, 1841,a dated Dec.Assumpsit, upon promissory
with interest.months,for in six$80.00

and summons,in the returnPlea enrolling writ,abatement
28th,in described datedwhich the note was as December


