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Spencer.Assignee,Howland, vs.

note, and transferredpayee negotiableWhether the of a he has indorsedwhich
benefit, amaintain suitperson,to notanother his canfor collection for own

byupon name, authority a de-it in to collecthis own of theafter a revocation
note,mand the quaereof 1

note, an ofgoodBut the to sustain actionexistence of a be evidencesuch would
(or bankruptcy,) the re-assumpsit,by assigneeindebitatus in forpayee,the his

debt, given.covery of the on which the note wasaccount of
blank,payee having attorneyA the same to anindorsed a note in and delivered

collection, note,assigneebankrupt,for demanded the but itbecame and his
againstwas not anassigneedelivered to him. then action theThe commenced

-trial, defendant,appearedmaker of the note. the afterAt the it thdt the com
suit, paid attorney,mencement the to the stillof the the amount of note who

possession it, defendant.—Held,retained of and the was delivered to thenote
payment unauthorized, by assignee,that the was and no defence to an action the

by upon attorney.unless reason of a lien the note in the hands of the

pendency attorney soughtThe of actions in the andwhich is summoned to be
charged payee, by being possessionas oftrustee the reason of his in of the un-

note, lien,paid thoughconstitutes no such the actions were commenced before
bankruptcy.the indecree

Payment attorney, brought,theof the note to after action can not make him lia-
inble'as trustee such action.

action, trust,a chargedA holder of note or other chose in in be as trusteecan not
it, processa foreignof the owner of in of attachment.

for had andAssumpsit, money received of theto the use
as of Bellows Peck.assignee &plaintiff,

The writ was dated March 1843.14,
inThe hisplaintiff, specification, claimed to recover the

of aamount note signed by the defendant, February 2,1841,
to Bellows or forpayable Peck,& order, on de-146.07,f
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raand, indorsed,with on Marchinterest was; whichannually
27, 1841, $25.00.

the trial, it thethat the defendant executedUpon appeared
note inas set forth the tospecification, sometime prior April
18, Bellows andblank,1842. Peck indorsed the innote&

it to ofdelivered John for collec-Westminster, Vermont,May,
and ontion that a on note in; instituted theday, May suit

his own but &name, Peck,for the benefit whichof Bellows
suit was inafterwards and note thewithdrawn, the remained
hands of May.

On the 10th of October, 1842, ofBardwell,Otis Walpole,
commenced a suit in the courtagainst Bellows, county for
the county of Vermont,Windham, in and on the of12th the
same October, Levi Foster commenced a in theH. suit same
court, against Peck,Bellows in both of which suits May&
was summoned as trustee.

December 1842, Bellows Peck were declared21, & bank-
a ofrupts by decree the court for the ofdistrict district New-

and the wasHampshire, plaintiff Inassignee.appointed
March, 1843, he demanded the of butnote the latterMay,
refused to itgive up.

The defendant inoffered evidence the ofrecords the suits
in the ofVermont, as trustee,disclosure filedcontaining May

term, 1843, inMay which he stated that the note in-was
dorsed toto in collect thehim, trust, for benefit of Bellows

ofPeck that; the horses the defendant were attached& upon
it,the writ commenced on but were afterwards released by

some had between thearrangement defendant and Bellows
and suitPeck, ;the withdrawn that he& calledsubsequently

theon defendant for whopayment, exhibited evi-thereupon
dence he had.that made certain topayments Bellows Peck,&
on the of26th March and of18th and1842; thatApril, the
note still remained in his inhands trust for them.

twoThese actions were and stillarecontinued, inpending
countyWindham court.

On ofthe fewfirst aApril, 1844, days to the trialprevious
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toof the notecase, this defendant the amountin this paid
it to beenMaywho delivered him. hadMay, up previously

and thewitness,as a to note withsummoned to attend bring
him.

consent, subjectfor the bywas taken plaintiff,A verdict
to the this court the case.foregoingof uponopinion

that thedefendant. be saidmayfor the ItHanderson,
to action ;a bar thisVermont,of in is notthe suitspendency

ifobjection,to sustain thisbe authoritiesand there would
as trusteethein had been against Spencerthe suits Vermont

of besuits mightPeck. The pendencyof Bellows & those
action,continue thisin the courtabatement, mightorpleaded

101; 5 N.;456­were decided. 5 Johns. 8 Mass.until they
has neverthis notevs. But566, Burnham Folsom.H. Rep.

it wasof the sincebeen in the payeespossession delivered
thecontrol since com­to nor has it been under theirMay,

hadhave not eventhe trustee suits. Theymencement of
be­beenalwaysa of it. It hasto thelegal right possession

it, byof the lien created-their reasonyond control, by upon
itof who attachedin favor those creditorsthe trustee suits

thethat in March, 1843,is truein the hands of ItMay.
no toof but make offerMay,the note hedemandedplaintiff

was notMay obligedthe trustee suits.himindemnify against
thethe risk of forchargedit and take beingto give up

in suits.him thosebyamount, judgment against
will un­that those trustee suitsis not to shownecessaryIt

could know whether theybe sustained. notMaydoubtedly
a this note.created lienTheywould not. uponwould or

March,indemandingafter the notethe plaintiff,Suppose
clearveryfor it it isMay ;had1843, brought againsttrover
225,N. H.could not be sustained. 5 Rep.that the suit

vs.452,N. H. FletcherBurleigh;vs. 7Robinson Rep.
Fletcher.

bean action maintainedcircumstances, maycertainUnder
atthe contracta contract,written without producingupon
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trial. For ifinstance,the it be lost or wrongfully withheld,
one it inby But here it washaving custody. neither lost

doesnor withheld. The notwrongfully plaintiff produce
on the he hasthe note trial: evidence shows that no right

to of it is as hisit; beyondthe controlentirely aspossession
if it had never existed. The in hiscountonly declaration

had received,is for and and themoney only evidence to sup-
are the facts in to the note.it, regardport

isThere another view of this case. has theSpencer paid
tonote the man who had the and actual oflegal custody it;

to man Bellows tobythe authorized Peck receive& pay-
of it,ment and there is no evidence that notice was ever
to the defendant not to togiven by any person, pay May.

knew that held the noteMayHe indorsed to him, and was
collect it.authorized to In March and he1842, sawApril,

the note in andMay’s certainpossession, indorsements of
before to Bellowsmoney paid Peck, were made it.& upon

the note to the toHaving only whom hepaid person could
and to theit, only authorized to receivepay person payment,

itand taken it seems to abehaving up, defence toperfect
ofthis theaction, grounds firstindependent suggested.

note andthe was voluntarily legitimatelyIf transferred to
to theso as him interest in the onMay, give legal note, what

will lieindebitatus theprinciple againstassumpsit original
in the name of themaker, ? That it would inlie Ver­payee

the indorsee,mont in favor of is settled aby decision in 13
vs.447, Burnham,Verm. Chase even he bethough only

for collection ;an indorsee and such indorsee has the legal
and isinterest, trustee for the recovered to themoney origi­

(S.nal 452.C.payee.

for theVose,F. the law ofBy aplaintiff. Vermont, trus­
tee is not for choses inchargeable action tobelonging the
defendant, in the trustee’sfound hands. Rev. Stat. of

ch.Vermont, 29, 29, ; 1333, 133,Verm. R.§ Hoyt&c.­
hvs. Swift, and cases therein :cited, 295,viz­ 9 Ditto Hutc­
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2vs.; 202, Edgerton;8 Ditto Hitchcockvs.ins Hawley­
vs. Leland.280, SargentDitto

the notethe thatcase,fromC. J. It appearsParker.,

wasaction,of thethe foundation presentfurnisheswhich
indorsedandPeck, order, althoughorto Bellows "&>payable

a suit in hishe could instituteto so thatMay,deliveredand
trust, that heinmerelywasindorsementown thename,
is suggested,for their benefit. Itnotethecollectmight

note totitle in thethetransferred legalthat thishowever,
theand of coursenot,couldPeckthat Bellowsso &May,

ofan actioncannot maintainright,in theiractingplaintiff,
of Wheth-money.the therecoveryforassumpsitindebitatus

a note for collection,indorsedwho had thustheer payee
after a merehis own name,it ina suit uponcould maintain

ofa demand theof the agent bythe authorityofrevocation
it be'be-not,he could mustdecide. Ifneed notnote, we

in the handsstill subsistedof the noteindorsementcause the
com-of which the agent mightreasonbyof the agent,

There might,it in own name. per-hisa suitmence upon
a suit mightin thatdifficulty holdingbe technicalsomehaps,

intheinstrument, by payeea negotiablebe maintained on
be maintainedtime that one couldat samename,his own the

innot us thisthis doesdifficultybutindorsee; pressanby
thePeck,to Bellows althoughdebt was due■case. The &
au-in of an withagent,it was the handsevidence of placed

his own name. The havingcollect in plaintifftothority
Peck, theof demandedBellowsrights•succeeded to the &
ofthe the and ifauthority agent;and thus revokednote,

an action the note asuponnot- maintainhe may thereupon
thethe ifindorsement, still,of moneyon accountassignee,

to no objec-there seems bedue to him as assignee,is in fact
action suitablehim of otherby anymaintenancetion to the
does not arise.which the technicalcase, difficultyto his in

thein whichthis ofSuch is action indebitatus assumpsit,
of a a note bemay given•existence debt due upon promissory
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in evidence. The ofauthority the agent being revoked, if
the is due to the themoney" fact that there isplaintiff, an in-
dorsement in blank the noteupon withheldwrongfully by
the will of itself noagent, objectionform to the mainte-
nance of the action. We see,must of course, that the ma-
ker theof note is to benot liable without his faultprejudiced
by the indorsement.

To the to recoverright theplaintiff’s merits, severalupon
objections have raised.been

note no existence,The is inlonger beenhaving bypaid
the todefendant the indorsee. If this had beenjWay, before

suit,this or without thatnotice the indorsement was in trust,
the been made topayment, one thehaving apparently owner
of the must havenote, undoubtedly theprotected defendant.
But case that defendantthe shews the had full knowledge

ofthat but an BellowsMay agentwas Peck. It& appears
thefrom the evidence introduced by defendant, that suita

was andby withdrawn,commenced theMay attachment re-
an withleased, Bellowsby arrangement & Peck. sub-May
called on the defendant for whosequently payment, exhibited

heevidence that had made topayments Bellows Peck,&
and was done. Whilefarthernothing matters remain in

Peck becomestate,this Bellows and& thebankrupts, plain-
as this actiontiff, commencesassignee, against the defend-

the amount ofant, who thesubsequently pays note to May.
to that he hadThere is shownothing any reason to suppose

tothere had been transferany May,that by which he be-
to thecame entitled receive thepayment against claim of

asor their shownPeck, assignee, byBellows this& action.
restdefence, then, must the groundThe upon that May

had the to receive the payment,right notwithstanding the
the andnote,had demanded that the demandplaintiff was

a of hisnot revocation Thisauthority. depends upon the
of the trustee suits instituted inagainsteffect May, the state

isVermont,of and this the main inquestion the case.
to,suits were inThose commenced October, 1843, prior

vol. xiv. 74
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theto petitionwhether priorindecree bankruptcy,the
- handstheinthe noteboundtheynot Ifappear.does

Maythatdebt, soa lien theconstituted uponof andMay,
thehadhethentrustee,of it asreasonbyliablewas

demandthethe notwithstandingto receive payment,right
suitand thesuit,thisand the institution ofthe plaintiffby
Butthehave failed without payment.fail. It mustmust

no lienthe suits constitutedhand, trusteeothertheonif,
asto be dischargedwas entitledMayandnote,theupon

a debtforwell instituted, beingwasthisthentrustee, sui.t
subsequentand the paymentas assignee;the plaintiffdue

rights.defeatto cannot theMay plaintiff’sdefendanttheby
toof that placethe toparties paymentintentionit was theIf

thoseso inhands, that the creditorsMay’sthe inmoney
,toand enabledin a better situation,bemight placedsuits

failed,havewhen must otherwisetheyactionsthesemaintain
have availed and;intention could notanthat suchisit clear

be set-notice,full the case mustacted withtheif all parties
of the in-the thelegal rights parties upontoaccordingtled

and thebefore whatever maythis suit, payment,ofstitution
the intention.beenhave

itsuit of be sufficientBardwell,to the mightIn relation
have no lien the tohe debt due thethat could uponsay,to

Bellows alone. thebeing againsthis claim Butpartnership,
Peck,was Bellows and theagainst ques-of Foster &writ

a holder a noteremains, whether of or other chosestilltion
be held a oftrust,in as trustee theaction, may owner ofin

a of attachment. thisforeign Upon question,init, process
to nobe reasonablethere seemshowever, doubt. The au-

the counselby seemplaintiff’scited to settle itthorities con-
do not howWeclusively. perceive May could have been

trustee when thisas suit was andcharged instituted; of
had no theauthority,he note beenhavingcourse demanded

to receive afterwards.plaintiff, paymentthe It was theby
defendant,the heof has an(unlessfolly whileindemnity,)

toagainst him,was thependingthis suit pay money to May,



587TEEM,JULY 1844.

v.Howland Spencer.

who was not then him for it. And ifcalling upon May may
now be as trusteecharged in Vermont because he has the

in hismoney that can not alter thehands, of therights plain-
tiff, whose action was commenced.previously Probably,

such will finalhowever, not be the issue but if itthere;
should we could notice ofbe, not take it.

Judgment on the verdict.

vs. &Peck Wilson a.

One under A.arrest on execution in favor of G. to the author-P., applied proper
discharge, takingfor his on the debtors’ but described hisity oath, creditorpoor

as A. P. instead of A. G. which the notice followed theP.,in particular appli-
that an to the juryon issue framed acation.—Held, if, had foundtry question,

that the was as name A.creditor known well of P. as A.the that of G.by P.,
their andverdict would have shewn the notice certificate to be sufficient.

In such a case the notice was served the of A.attorney G. who hadP., ob-upon
judgment judgmentandtained the execution. The was atrecovered the Oc-

19th oftober the arrest was made on the the next theterm, 1838, December,
being suggestionwithin after the arrest. Theretwelve noapplication days

againstjudgmentthat there was same debtor inother the favor ofany any
A. it the initial inother that the omission of theG.,wasP., held, application

discharge grantedand was and the valid.notice, immaterial, thereupon

defendants,on a bond executed theby with theDebt,

condition if at the suitthat said a ofWilson, Abelprisoner
G. the within one fromPeck, theshould, year dateplaintiff,

1838,of his the ofarrest, December,19th toapply the
andtake,and be admitted toauthority, actually takeproper

the oath the of this state for theby laws reliefprescribed of
debtors, or in default thereof surrender himself topoor up

in the laws ofbythe creditor the manner thisprescribed
declaration,then was to be void. Thestate, the obligation

set a offorth breach the condition.


