CHESHIRE,

JULY TERM, A. D. 1844.

Howranp, Assignee, vs. SPENCER.

‘Whether the payee of a negotiable note, which he has indorsed and transferred
to another person, for collection for his own benefit, can not maintain a suit
upon it in his own name, after a revocation of the authority to collect by a de-
mand of the note, quaore 2

But the existence of such a note, would be good evidence to sustain an action of
indebitatus assumpsit, by the payee, (or his assignee in bankruptey,) for the re-
covery of the debt, on account of which the note was given.

A payee having indorsed a note in blank,and delivered the sameto an attorney
for collection, became bankrupt, and his assignee demanded the note, but it
was not delivered to him. Theassignee then commenced an action against the
maker of the note. At the trial, it appeared thdt the defendant, after the com-
mencement of the suit, paid the amount of the note to the attorney, who still
retained possession of it, and the note was delivered to the defendant.—Held,
that the payment was unauthorized, and no defence to an action by the assignee,
unless by reason of a lien upon the note in the hands of the attorney.

The pendency of actions in which the attorney is summoned and sought to be
charged as trustee of the payee, by reason of his being in possession of the un-
paid note, constitutes no such lien, though the actions were commenced before
the decree in bankruptey.

Payment of the note to the attorney, after action brought, can not make him lia-
ble'as trustee in such action.

A holder of & note or other chose in action, in trust, can not be charged as trustee
of the owner of i, in a process of foreign attachment.

Assvmpsrr, for money had and received to the use of the
plaintiff, as assignee of Bellows & Peck.

The writ was dated March 14, 1843.

The plaintiff, in his specification, claimed to recover the
amount of a note signed by the defendant, February 2, 1841,
payable to Bellows & Peck, or order, for $146.07, on de-
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mand, with iuterest annually ; on which was indorsed, March
27, 1841, $25.60.

Upon the trial, it appeared that the defendant executed the
note as set forth in the specification, sometime prior to April
18, 1842. Bellows & Peck indorsed the note in blank, and
delivered it to John May, of Westminster, Vermont, for collec-
tion ; and on that day, May iustituted a suit on the note in
his own name, but for the benefit of Bellows & Peck, which
suit was afierwards withdrawn, and the note remained in the
hands of May.

On the 10th of October, 1842, Otis Bardwell, of Walpole,
commenced a suit against Bellows, in the county court for
the county of Windham, in Vermout, and on the 12th of the
same Oclober, Levi H. Foster commenced a suit in the same
court, againsi Bellows & Peck, in both of which suits May
was summoned as {rustee,

December 21, 1842, Bellows & Peck were declared bank-
rupis by a decree of the district court for the district of New-
Hampshire, and the plaintifl was appointed assignee. In
March, 1843, he demanded the note of May, but the latter
refused to give it up. ‘

The defendant offered in evidence the records of the suits
in Yermont, containing the disclosure of May as trustee, filed
May term, 1843, in which he stated that the note was in-
dorsed to him, in trusi, to collect for the benefit of Bellows
& Peck ; that the horses of the defendant were attached upon
the writ commenced on it, but were afterwards released by
some arrangement had between the defendant and Bellows
& Peck, and the suit withdrawn ; that he subsequently called
on the defendant for payment, who thereupon exhibited evi-
dence that he had made certain payments to Bellows & Peck,
on the 26th of March and 18th of April, 1842; and that the
note still remained in his hands in trust for them.

These two actions were continued, and are still pending in
Windham county court.

On the first of April, 1844, a few days previous to the trial
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in this case, this defendant paid the amount of the note to
May, who delivered it up to him. May had previously been
summoned to attend as a witness, and to bring the note with
him.

A verdict was taken for the plaintiff, by consent, subject
to the opinion of this court upon the foregoing case.

Handerson, for the defendant. It may be said that the
pendency of the suitsin Vermont, is not a bar to this action ;
and there would be authorities to sustain this objection, if
the suits in Vermont had been against Spencer as the trustee
of Bellows & Peck. The pendency of those suits might be
pleaded in abatement, or the court might continue this action,
until they were decided. 5 Johns. 101; 8 Mass. 456 ; 5 N.
H. Rep. 566, Burnham vs. Folsom. But thisnote has never
been in the possession of the payees since it was delivered
to May, nor has it been under their control since the com-
mencement of the trustee suits. They have not even had
a legal right to the possession of it. [t has always been be-
yond their control, by reason of the lien upon it, created by
the trustee suits in favor of -those creditors who attached it
in the hands of May. Itis true that in March, 1843, the
plaintiff demanded the note of May, but he malke no offer to
indemnify him against the trustee suits. May was not obliged
to give it up and take the risk of being charged for the
amount, by judgment against him in those suits.

It is not necessary to show that those trustee suits will un-
doubtedly be sustained. May could not know whether they
would or would not. They created a lien upon this note.
Suppose the plaintiff, after demanding the note in March,
1843, had brought irover for it against May ; it is very clear
that the suit could not be sustained. 5 N. H. Rep. 225,
Robinson vs. Burleigh; 7 N. H. Rep. 452, Fletcher vs.
Fletcher.

Under certain circumstances, an action may be maintained
upon a written contract, without producing the contract at
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the trial. For instance, if it be lost or wrongfully withheld,
by one having it in custody. But here it was neither lost
nor wrongfully withheld. "The plaintiff does not produce
the note on trial ; the evidence shows that he has no right
to the possession of it; itis as entirely beyoud his control ag
if it had never existed. 'The only count in his declaration
is for money had and received, and the only evidence to sup-
port it, are the facts in regard to the note.

There 1s another view of this case. Spencer has paid the
note to the man who had the legal and actual custody of it ;
to the man authorized by Bellows & Peck to receive pay-
ment of il, and there is no evidence that notice was ever
given to the defendant by any person, not to pay to May.
He knew that May held the note indorsed to him, and was
authorized to collect it. Tn March and April, 1842, he saw
the note in May’s possession, and certain indorsements of
money before paid to Bellows & Peck, were made upon it.
Having paid the note to the ounly person to whom he could
pay it, and to the only person authorized to receive payment,
and having taken it up, il seems to be a perfect defence to
this action, independent of the grounds first suggested.

If the note was voluntarily and legitimately transferred to
May, so as to give him the legal interest in the note, on what
principle will éndebitatus assumpsit lie against the original
maker, in the name of the payee ? That it would lie in Ver-
mont in favor of the indorsee, is seitled by a decision in 13
Verm. 447, Chase vs. Burnham, even though he be only
an indorsee for collection ; and such indorsee has the legal
interest, and is irustee for the money recovered to the origi-
nal payee. 8. C. 452.

F\. Vose, for the plaintiff. By the law of Vermont, a trus-
tee is not chargeable for choses in action belonging to the
defendant, found in the trusiee’s hands. Rev. Stat of
Vermont, ch. 29,§ 29,33, §c.; 13 Verm. R. 133, Hoyt
vs. Swift, and cases therein cited, viz : 9 Ditto 295, Hulch-




584 CHESHIRE.

Howland ». Spencer.

ins vs. Hawley ; 8 Ditlo 202, Hitcheock vs. Edgerion ; 2
Ditto 280, Sargent vs. Leland.

Psrker, C. J. It appears from the case, that the note
which furnishes the foundation of the present action, was
payable to Bellows & Peck, or order, and although indorsed
and delivered to May, so that he could institute a suit in his
own name, the indossement was merely in trust, that he
might collect the note for their benefit. It is suggested,
however, that this transferred the legal title in the note to
May, so that Bellows & Peck could not, and of course the
plaintiff, acting in their right, cannot maintain an action of
indebitatus assumpsit for the recovery of the money. Wheth-
er the payee who had thus indorsed a note for collection,
could maintain a suit upon it in his own name, after a mere
revocation of the authority of the agent by a demand of the
note, we need not decide. If he could not, it must be ‘be-
cause the indorsement of the note still subsisted in the hands
of the agent, by reason of which the agent might com-
mence a suit upon it in his own name. There might, per-
haps, be some technical difficulty in holding that a suit might
be maintained on a negotiable instrument, by the payee in
his own name, at the same iime that one could be maintained
by an indorsee ; but this difficulty does not press us in this
«case. The debt was due to Bellows & Peck, although the
evidence of it was placed in the hands of an agent, with au-
thority to collect in his own name. 'The plaintiff having
succeeded to the rights of Bellows & Peck, demanded the
note, and thus revoked the authority of the agent; and if
‘he may not thereupon maintain an action upon the note as
assignee, on account of the indorsement, still, if the money
is in fact due to him as assignee, there seems to be no objec-
tion to the maintenance by him of any other action suitable
to his case, in which the technical difficulty does not arise.
Such is this action of indebitatus assumpsit, in which the
existence of adebt due upon a promissory note may be given
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in evidence. The authority of the agent being revoked, if
the money is duc to the plaintiff, the fact that there is an in-
dorsement in blank upon the note wrongfully withheld by
the ageni, will form of itself no objection 1o the mainte-
nance of the action. We must see, of course, that the ma-
ker of the note is not liable to be prejudiced without his fault
by the indorsement.

"Po the plaintifl’s right to recover upon the ments, several
objections have been raised.

The note is no longer in existence, having been paid by
the defendant to May, the indorsee. 1If this had been before
this suit, or without notice that the indorsement was in trust,
the payment, having been made to one apparently the owner
of the note, imnusi undoubtedly have protected the defendant.
But the case shews that the defendant had full knowledge
that May was but an agent of Bellows & Peck. It appears
from the evidence introduced by the defendant, that a suit
commenced by May was withdrawn, and the attachment re-
leased, by an arrangement with Bellows & Peck. May sub-
sequently called on the defendant for payment, who exhibited
evidence that he had made payments to Bellows & Peck,
and nothing farther was done. While matters remain in
this state, Bellows & Peck become bankruapts, and the plain-
tiff, as assignee, commences this action against the defend-
ant, who subsequently pays the amount of the note to May.
There is nothing to show that he had any reason to suppose
that there had been any transfer to May, by which he be-
came eltitled to receive the payment against the claim of
Bellows & Peck, or their assignee, as shown by this action.

The defence, then, must rest upon the ground that May
had the right to receive the payment, notwithstanding the
plaintiff had demanded the note, and that the demand was
not a revocation of his authority. This depends upon the
effect of the trustec suiis instituted against May, in the state
of Vermont, and this is the main question in the case.

Those suits were commenced in October, 1843, prior to
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the decree in bankruptcy, whether prior to the petition
does not appear. If they bound the note in-the hands
of May, and constituted a lien upon the debt, so that May
was liable by reason of it as trustee, then he had the
right to receive the payment, notwithstanding the demand
by the plaintiff and the institution of this suit, and the suit
must fail. It must have failed withott the payment. But
if, on the other hand, the trustee suits constituted no lien
upon the note, and May was entitled to be discharged as
trustee, then this suit was well instituted, being for a debt
due the plaintiff as assignee ; and the subsequent payment
by the defendant to May cannot defeat the plaintiff’s rights.
If it was the intention of the pariies to that payment to place
the money in May’s hands, so that the creditors in those
suits might be placed in a better situation, and enabled to
maintain these actions when they must otherwise have failed,
it is clear that such an intention could not have availed ; and
if all the parties acted with full notice, the case must be set-
tled according to the legal rights of the parties upon the in-
stitution of this suit, and before the payment, whatever may
have been the intention.

In relation to the suit of Bardwell, it might be sufficient
to say, that he could have no lien upon the debt due to the
partnership, his claim being against Bellows alone. But the
writ of Foster was against Bellows & Peck, and the ques-
tion still remains, whether a holder of a note or other chose
in action, in trust, may be held as a trustee of the owner of
it, in a process of foreign attachment. Upon this question,
however, there seems to be no reasonable doubt. The au-
thorities cited by the plaintiff’s counsel seem to settle it con-
clusively. We do not perceive how May could have been
charged as trustee when this suit was instituted; and of
course he had no authority, the note having been demanded
by the plaintiff, to receive payment afterwards. It was the
folly of the defendant, (unless he has an indemnity,) while
this suit was pending against him, to pay the money to May,




JULY TERM, 1844. 587

Howland . Spencer.

who was not then calling upon him for it. And if May may
now be charged as trusiee in Vermont because he has the
money in his hands, that can not alter the rights of the plain-
tiff, whose action was previously commenced. Probably,
however, such will nol be the final issue there; but if it
should be, we could not take notice of it.

Judgment on the verdict.

Prcx vs. Wirtson & a.

One under arrest on execution in favor of A. G. P., applied to the proper author-
ity for his discharge, on taking the poor debtors’ oath, but described his ereditor
as A. P. instead of A. G. P.,in which particular the notice followed the appli-
cation.—Held, thatif, on an issue {ramed to try the question, a jury had found
that the creditor was known as well by the name of A.P. as that of A. G. P.,
their verdict would have shewn the notice and certificate to be sufficient.

In such a case the notice was served upon the aitorney of A. G. P., who had ob-
tained the judgment and execution. The judgment was recovered at the Oc-
tober term, 1888, the arresi was made on the 19th of the next December, the
application within twelve days after the arrest. There being no suggestion
that there was any other judgment against the same debtor in favor of any
other A. P., it was keld, that the omission of the initial G-, in the application
and notice, was immaterial, and the discharge granted thereupon valid.

Dzpt, on a bond executed by the defendants, with the
condition that if said Wilson, a prisoner at the suit of Abel
G. Peck, the plaintiff, should, within one year from the date
of his arrest, the 19th of December, 1838, apply to the
proper authority, and be admitted to take, and actually take
the oath prescribed by the laws of this state for the relief of
poor debtors, or in default thereof surrender himself up to
the creditor in the manner prescribed by the laws of this
state, then the obligation was to be void. The declaration
set forth a breach of the condition,




