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Howard, White,L. assistantgeneral (CynthiaJeffrey attorneyR.
and theorally),on the brief forattorney general, State.

defender, Concord,of RebeccaDuggan, appellateE. chiefJames
defender, Strathám,Thorne, Vogelman,of and LawrencepublicA.

(Mr.defender, and Thorne on theDugganof Concord Ms.public
brief, orally), for the defendant.Vogelmanand Mr.

J.)(O’Neil,JOHNSON, A in found thejury SuperiorJ. the Court
Carter,defendant, sexualguilty aggravatedDonald feloniousof

(1986).assault, argues that the632-A:2 The trialRSA defendant
State, to Newby allowing pursuantcourt abused its discretion the

404(b),of to that heRule introduce evidenceHampshire Evidence
had victim.perpetrated uponother sex-related crimes the We
reverse and remand.

1993,In the the defendant withcharged sexually penetrat-State
B.,ing stepdaughter, Augusthis Michelle sometime between 1984

1985,August yearsand when she was fourteen old. The defendant
filed a motion court topretrial asking the exclude evidence of sexual
misconduct for which he had not been charged. anticipatedThe

testimonyevidence included about the sexual abuse ofongoing
Michelle, sister, (Smukler,her and her cousin. The Superior Court
J.) motion ingranted only partthe and ordered the toState refrain
from evidence of sexual misconductintroducing involving victims

justifiedother than Michelle. courtThe its decision to allow
of badprior involving byevidence acts inexplainingMichelle that

light long history defendant,of the of bysexual abuse arguethe “to
that charged aggravated[the felonious sexual inhappenedassault]

vacuum, justa happened nothingand then happenedelse orbefore
after, is ludicrous.”

trial,dayOn the of the defendant hisrenewed motion to exclude
evidence,prior J.)the bad act Superior (O’Neil,but the Court

In statement, therefore,reconsider the issue. his openingrefused.to
the defendant denied the charged act admitted that he hadbut.
sexually abused Michelle when she was a child. He claimed that this
abuse did not entail sexual penetration and that it inended 1981
after his wife learned of his behavior. He argued that Michelle

chargedfabricated the act because she thatknew the statute of
limitations would bar the State from prosecuting sexual assaults
committed before 1981.
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testimonydetailedto introducethecourt allowed StateThe
ofabuse Michelle.sexualongoingdefendant’sregarding the

child the defendanta youngshe wasthat whenMichelle testified
onher, to fellatioperformon force hercunnilinguswould perform

her withsexually penetratehim, penis,touch hisher lick orforce to
magazines,pornographicatto lookand ask herfingers penis,his

mouth, pelvisrub hisandbreasts, his in hertonguefondle her stick
wouldabuseform of sexualthat someher. She testifiedagainst

thattestifiedalsoher mother left the house. Sheeveryoccur time
nightat and eitherinto bedroomwould sneak herthe defendant

sexually penetrateor her.fondle her breasts
priorof the defendant’sintroduced this evidenceAfter the State

his tomisconduct, renewed motionagaindefendant oncesexual the
wasits effectprejudicialthattestimony, arguingtheexclude

itsoutweighed value.substantially probativeand“overwhelming”
motion.The court denied the

act for whichtestimonyto elicit about theThe State proceeded
then about sexualthe was indicted. testifieddefendant Michelle

alsochargedafter the incident. Shemisconduct that occurred
ongoingofupon learningabout her mother’s reaction thetestified

abuse insexual 1981:

secret,we to it thatkeeptold me that had a other[S]he
it,people couldn’t know about if other foundpeoplebecause

out, my grandfather,like that he had a bad and hetemper,
him, go jail,would to kill and he to and ittry would would

my if my grandfather jail mybe fault went to and if
stepfather saydied. She told me not to toanything anyone

understand,else because wouldn’t that it waspeople a bad
thing I . Igot angry,and shouldn’t talk about it. . . [S]he

Andwas I felt like I something wrongscared. had done and
Ithat should told and that my stepfathernever have her

goingwas to be mad at and that she was togoingme madbe
me,that wasat me and she to and I wasgoing leave afraid

to talk about it anymore.

inMichelle’s mother testified that 1981 the haddefendant admitted
sexually abusingto daughter,her but that she did not leave the

financiallydefendant because she was on himdependent and
because she did not want to ofher father learn the defendant’s

jurybehavior. The found the defendant ofguilty aggravated feloni-
ous sexual assault.

“The decision to admit ‘bad acts’ withinevidence lies the
trial court’s sound discretion and will be overturned ifonly the
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orclearly untenableshow that the decision wasdefendant can
McGlew,of his v. 139to the case.” Stateprejudiceunreasonable

(1995).505, 507, 1191,N.H. A.2d 1193658
ofearlier abuseargues that because theappeal,On the defendant

byits discretionwas not in the trial court abuseddispute,Michelle
of misconduct.” Henumerous and detailed acts sexual“admitting

to theimproperly testimony proveused thecontends that the State
stepdaugh-on hispropensity to commit sexual assaultsdefendant’s

purposestated of“by failing testimonyter to limit to the establish-
lengthy testimonyanding elicitingcontext and instead detailed

numerous incidents of abuse.”priorfrom the victim about

testimonythat was rele­challengedThe State counters the
andrelationship partiesvant it between the thebecause clarified the

crime, whyand it thecharged explainedcontext of the because
why eightvictim to crime and she waitedchargedsubmitted the

to thatyears report arguesthe abuse. The State also the evidence
was to to commitadmissible show the defendant’s motive the

crime, i.e.,charged sexuallythat he was attracted to Michelle. The
dangerState contends that the court minimized the of unfair

thatprejudice by excluding sexuallyevidence the defendant abused
by giving limitingcousin and juryMichelle’s sister and the a

regardinginstruction the uses ofpermissible priorthe bad acts
evidence.

404(b)Rule provides:

crimes, wrongs,Evidence of other or acts is not admissible
to ofprove the character a in toperson order show that the

however,inperson conformityacted therewith. It may, be
for purposes, motive,admissible other such proofas of
intent,opportunity, preparation, plan, knowledge, identity,

or ofabsence mistake or accident.

404(b)purpose“The of Rule in a criminal trial is to ensure that the
defendant is tried on the merits of the crime as charged and to
prevent a conviction onbased ofevidence other or wrongs.”crimes

Bassett, 493, 496,State 891, (1995).v. 139 N.H. 659 A.2d 894

of“Evidence other bad acts onlyis ifadmissible relevant for
a purpose other than to prove the defendant’s character or dispo­
sition, if there is proofclear acts,the defendant committed the other
and if the toprejudice the defendant does not substantially

theoutweigh probative value of Kirsch,the evidence.” State v. 139
647, 654, 937, (1995).662 A.2dN.H. 942
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proofthe lacked clearthat Statearguenotdefendant doesThe
Whittaker, atN.H.138acts. Seepriorthe badhe committedthat

526, 642 A.2d at 938.

of the defendant’sassume, that evidencearguendo,willWe
for permis­awas relevantstepdaughterhissexual abuse ofprior

404(b). Nevertheless, challengedtheRulepurpose undersible
is undueanprejudice“Unfairprejudicial.wastestimony unfairly

on someagainst defendanttendency a decision theto induce
v.Statebasis, emotionally charged.”isone thatcommonlyimproper

(1992) (Brock,469,Dushame, 309, 318-19, A.2d 474616136 N.H.
andC.J., dissenting (quotationin part)andconcurring partin

omitted). determining bal­to [theellipses “Particularly pertinent
evi­and is whether theprejudice probative worth]ance between

actually in seriousissue that isproveis relevant to andence
1361,166,Richardson, 162,N.H. 635 A.2ddispute.” State v. 138

(1993).1364

having Michelle when sheThe admitted to abuseddefendant
theory stoppedsmall on the that hewas a child and defended

unnecessaryadmissionabusing her after 1981. This rendered
pastof thedescriptiveMichelle’s extended and recitation sexual

to which had been defendant.subjected byabuse she the See State
(1986).53, 60, 60,129 65Hickey,v. N.H. 523 A.2d

if we testimony regardingEven assume that limited the defen-
ofdant’s sexual mistreatment Michelle her childhood and herduring

ongoing jury,reaction to the would have assisted themother’s abuse
courtthe trial did not restrict thisadequately graphicevidence. The

and testimony regarding past bydetailed child molestation the
mainly and havecharged maydefendant obscured the offense

thetempted jury unchargedto condemn defendant forthe felonies.
59,atSee id. 523 A.2d at 64. testimonyThe excessive regarding

prior acts mayalso induced tojurybad have the conclude that
1981,because the defendant had abusedsexually the victim before

he committed theprobably charged aggravated felonious sexual
91,Blackey, 96, 1331,assault. See State v. 137 N.H. 623 A.2d 1334

(1993). 404(b)Rule was avoiddesigned improperto ofthese uses
prior bad acts evidence. See id. Given the provocativeodious and
nature of the priordefendant’s sexual ofmistreatment his step-

ordaughter, “cautionary notlimiting instructions would have been
evidence,”to erase ofable the taint prejudicialthe State v.

218, 221, (1983)124Woodbury, 1302,N.H. 469 A.2d 1305 (quotation
omitted); McGlew, 510, (unfair139 N.H. at 658 A.2d at 1195cf.
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prejudice ifresults effect of appealevidence “is to to a jury’s
sympathies, its horror,arouse sense of provoke its instinct to

orpunish, trigger mainspringsother of human mayaction that
cause a tojury base its decision on something other than the

omitted)).established propositions of (quotationthe case”
We conclude that because the defendant pastadmitted to some

abuse,sexual any probative value of testimonyMichelle’s was
substantially outweighed by prejudice.its argueThe State does not
the admission of this error,evidence was harmless and the defen-
dant is Vachon, 540,entitled to a new trial. 544,See State v. 139 N.H.

(1995).426,659 A.2d 429

Reversed and remanded.

All concurred.
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