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(Peter andSolomon, P.A., M. SolomonLondonderry& ofBoutin
for thebrief, orally),Mr. SolomonJ. on the andThomas Corcoran

plaintiff.

(Richard E.Branch,Devine, P.A., of Manchester&Millimet
forbrief, orally),and Millson Mr.and Richard W Head theMills

Bonnie Burke.defendant

Vemullan, nose, filed brief.proMark

BROCK, sued theplaintiff, Joseph Hickingbotham,TheC.J.
defendants, Vemullan, asalleging they,and Mark thatBonnie Burke

hosts, theyinjurieswere for he suffered after servedsocial liable
party Hickingbotham appealshim alcohol at their home.at a held

J.) Burke’sSuperior {Lynn, grantfrom the Court’s of defendant
ofplaintiff’smotion to dismiss the claim for failure to state a cause

part,is in in in andpartaction. Vemullan default. We affirm reverse
remand.

1990,In and hosted Halloween atpartyOctober Burke Vemullan a
allegesin that theHickingbotham’stheir residence Windham. writ

beverages duringhim intoxicating party,defendants offered the
himincluding providefrom a and continued to with alcoholkeg,beer
or should havetheythe even knewthroughout evening, though

becomingthat was of andage twenty-oneknown he under the
that heincreasingly allegesintoxicated. The writ further after

intoxicated, in aHickingbotham partyleft the motor vehiclebecame
and was in an that he is toinvolved accident. He asserts entitled

dutythe violation of a ofdamages statutorybased on defendants’
(1994).by RSA 179:5 He also contends that isimposedcare he

damagesto the aentitled because defendants owed common law
of monitorduty prudentlycare to his of andconsumption alcohol

their to meet that duty directly, foreseeably, proximatelyfailure and
hiscaused motor accident.vehicle

superiorWhen we review court’s on a tothe decision motion
dismiss, our standard is [plaintiff’s] allega-of review “whether the

.tions . . are of a constructionreasonably susceptible that would
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215,Forest, 216, 614 A.2dpermit recovery.” Thompson v. 136 N.H.
omitted).1064, (1992)1065 “assume the truth of(quotation We the

. . .plaintiff’s pleaded of fact and construe allallegationswell
plaintiff.”most to thefavorablyreasonable inferences from them

Concord,Assoc. v. 136CityIsland Shores Estates Condo. N.H.of
300, (1992).303, 629,615 A.2d 631

I. Action under RSAStatutory Cause 179:5of

aRSA 179:5Hickingbotham argues statutory dutythat imposes
on for of which bethey maythe defendants the breach held liable to

licensee,damages.inrespond RSA 179:5 states that sales“[n]o
person, any awayother sell or or orperson, givenor shall cause

sold, awayallow or to be or orprocure given any liquordelivered
ageto 21 orbeverage person persona under the to a under theof

added.)liquor or Thisbeverage.” (Emphasis sectioninfluence of
prohibits conduct Hickingbothamthe that See State v.alleges.
Small, 349, 351, 201, (1955)99 111 (construingN.H. A.2d 202-03 RL

179:5).170:39, toprecursorthe RSA

in 179 or inNothing chapter Hampshire’sRSA New compre­
statutoryhensive controlling productionframework for the and

claim,intoxicating liquors typedistribution of this ofauthorizes
onlyhowever. penalties by chapterThe RSA 179 areimposed the

licenses, forfeiture,suspension liquor fines,of administrative and
See, 1994)criminal penalties. e.g., 179:57 (Supp.RSA (authorizing

license,ofsuspension or revocation fines foradministrative violation
179); 179:58, (1994)of IchapterRSA RSA (providing criminal

179:5).ofpenalty for violation RSA

Anctil, 375, 376,In Ramsey 900,v. N.H. 211106 A.2d 901
(1965), injuredwe an patron proceedallowed to awith common law
negligence injuriesforaction of beingreceived as a result served

intoxicated,liquor,additional while by a liquor licensee. After
noting that statutory provisionthe provided penaltiescriminal for

violation,its we declined to authorize an implicit, statutory right of
violation,action on thebased same holding instead that violation of

the Id.;statute was of“evidence seenegligence.” also Elks Lodge v.
Co., 326,324, 846, (1970) (TheHanover Ins. 110 N.H. 266 A.2d 847

precursor to RSA 179:5 “impose liability,did not althoughcivil a
violation the statute evidence of[of Butnegligence.”).was] see
Weldy Kingston, 325, 331,v. Town 1257,128 N.H. 514 A.2d 1260of
(1986) 180:2,that(finding former RSA now codified at RSA 179:2
(1994), a ofimposes statutory duty uponcare officers topolice

alcohol).arrest teenagers illegallydiscovered transporting The
statute we considered in andRamsey in Elks Lodge, RSA 175:6
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tono reasonWe seeRSA 179:5.(1990), virtually toidenticalwas
cases. Accord-did in thosewetoday thanresulta differentreach

onof basedright actiongrants no civil179:5that RSAingly, we hold
violation.its

ActionNegligence CauseLawII. Common of
liability basedhostrecognize socialcourt shouldthisWhether

first impres-an issue ofisprincipleslaw negligencecommonupon
thejurisdictions that have consideredMostHampshire.in Newsion

guestinjuredto an intoxicatedliability,host whetherofissue social
inquestionthethird decidedparty, haveinjuredor an innocent

LINDAHL, TORT1 LEE B. MODERNJ. &favor of the social host.
1990).(rev.§ 3.12 ed.LAW

be no“that there [could]common law wasprevailingThe rule at
ofin favor thoseliquor. . against furnishingof action . onecause

Lodge,Elksof so furnished.”injured by personintoxication thethe
was “that325, for rule266 A.2d at 847. The reason this110 N.H. at

furnishing of thecause intoxication was not theof theproximatethe
wasbyof the . . donee. The ruleconsumption it .liquor, but the

byintoxicatedon obvious fact that one could not becomebased the
it.” Ely Murphy,of him if did drink v.liquorreason furnished he not

(Conn. 1988) omitted);54, see also Elks(quotationA.2d 56-57540
326, 266 at 847 that another reasonLodge, (noting110 N.H. at A.2d

that ofcommon law is alcoholsupporting consumptionthe rule the
of theproximate injury). drinking liquoris the cause of the The act

as a defendantinterveningwas thus viewed an cause that shielded
(SECOND) 440,§§ 441liability.from See RESTATEMENT OF TORTS

(1964).
to a forresponse apparent remedy injuryIn this absence of

intoxication,bycaused in 1870 New Hampshirethe General Court
a to“relating spirituous liquors.”enacted statute the sale of Laws

1870, ch. damage upon3. This civil statute ofimposed providers
injuriesalcohol strict for “aliability by personscaused in ofstate

Id; 326, 847;Lodge,intoxication.” see Elks 110 N.H. at 266 A.2d. at
(1925).Tilton, 477, 480, 688,v. 81 A.Hoyt N.H. 128 689

CONST,Prohibition,responseIn to of seerepealthe U.S. amend.
1,XXI, § repealedHampshire damageNew the civil law in and1934

with a ofreplaced comprehensive regulations coveringit web every
of 1934,the traffic and ofaspect consumption alcohol. Laws ch. 3.

againstprohibition givingThe or toselling alcohol minors or
inpeopleintoxicated found the 1934 enactment has remained

virtually (1994).§unchanged. Compare id. 31 with RSA 179:5
376,Ramsey, 901,In 106 N.H. at 211 A.2d at we thatheld the 1934

of civil damageour statute did notrepeal abrogate common law
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that violation of thenegligence principles. stating precursorAfter
to ofRSA 179:5 was we held that anegligence, plaintiffevidence

injuriescould maintain a common law action for receivednegligence
intoxicated,as a of additional abeing liquor, byresult served while

Id.; 542, 544, 419liquor Bradley,see Burns v. 120licensee. also N.H.
(1980).1069, arecognizedA.2d 1071 We have common law action

foragainst shops injured patron,dram both the intoxicated see
376, 901,106 211Ramsey, partiesN.H. at A.2d at and those third

injured by patron, Lodge,who have been the intoxicated see Elks
326,110 N.H. at 266 A.2d at 847.

plaintiff may againstWe have never a proceedaddressed whether
host,a social arather than orperson organization licensed under

InHampshirethe New statutes. ofRamsey, approvedwe the
reasoning jurisdictions,of several from includingcases other

(N.J.Nichols, 1959),v. 156 A.2d 1Rappaport awhen we authorized
negligence againstcommon law action Ramsey,licensees. 106 N.H.

376,at 211 RappaportA.2d at 901. The court itmade clear that it
;considered important the distinction . .“personsbetween en-

gaged in liquor personsthe business” and engaged.not so
Rappaport, 156 A.2d at 10.

Prohibition,Since the repeal of “virtually every of theaspect
manufacture, andsale distribution of alcoholic beverages has been
regulated by legislature.” McCutcheon,the v.Overbaugh 396 S.E.2d

(W.153, 158 1990).Va. hostsSocial and subjectlicensees alike are to
penaltycriminal for violation of New Hampshire’s liquor control

statutes, ouralthough legislature has chosen to treat social hosts
and differentlylicensees in the context' of penalties for violation of
the statutes: RSA 179:58 provides that a violation of chapter 179’s
provisions aconstitutes iffelony licensee,the actor is a but a
misdemeanor if actor anythe is person.other

legislatureWhen the enacted comprehensive tort reform mea-
1986,in 507-F,sures it included RSA chapter a dram shop act which

preempted the rightcommon law of againstaction licensees. Laws
1986, 227; 1994).ch. RSA 507-F:8 (Supp. No provision is made in the
act for an againstaction a 1994)social host. See RSA 507-F:3 (Supp.
(defining a “defendant” chapterunder the “any personas licensed
or required to be licensed” pursuant 178:1, I,to RSA anyand
employees person).of such hand,On the other because we had not
recognized explicitly a common law ofright action against a social
host, wasthere no action to preempt. 507-F:3,:8.RSACf.

The underlyingrationale impositionthe of onliability a licensee
from thatdiffers underlying imposition of such liability aupon social

hosts, licensees,host. Social unlike lack pecuniary inmotives their
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Smith,v. 697guests.decisions to serve alcohol to See Harriman
(Mo. 1985). addition,219, 221 In commercialApp.S.W.2d Ct.

generally closely,can monitor and better trainedvendors more are
at monitoring, consumption by patrons. Overbaugh,their 396 S.E.2d

injustifiedat 158. Courts have the difference treatment between
and social hosts in various ways, principlelicensees but the
each ofunderlying rejection publicthe doctrine rests on Seepolicy.

(Mass.Nobile, 942,Manning 1991); Note,v. 582 N.E.2d 948-49
Liability: Box, 85,Host OpeningSocial a Pandora’s 61 L.J.IND.

(1985).108-14
Although recognize liquorwe the differences between licensees

hosts,and social also many public policywe see similarities. The
supporting the common law and legislative imposition liabilityof
upon injuriesfor to bylicensees and caused intoxicated patrons
includes a ofrecognition the contemporary tragedy of drunk

thatdriving. “[¿judicialWe note to apower create tort ‘is to be
in lightexercised of policyrelevant determinations bymade the

[legislative Co.,Makovi v.branch].’” Sherman-Williams 561 A.2d
(Md.179, 1989) Lucas, 367,188 Bush(quoting v. 462 U.S. 373

(1983)). agreeWe with legislaturethe problemthat the of drunk
drivers on our 1981, (“Theishighways “deplorable.” Laws 543:5
general court declares that driving while is deplorableintoxicated a
act which shows wanton disregard for rightsthe of safelyothers to
use our highways.”). Nothing inherent in public policythe of

drunkdeterring driving againstmilitates holding social hosts to a
standard similar to the one to which licensees are held. See
McGuiggan v. New Co.,England Tel. Tel. 141,& 496 N.E.2d 144
(Mass. 1986) (noting that some courts consider the distinctions
between licensees and social hosts not precludeto social host

butliability, to bear upon whether particular conduct is negligent);
Klingerman Maine,v. Sol Corp. (Me.474, 1986)505 A.2d 478cf. of

(refusing “to encumber the law of proximate causation with an
artificial limitation precludesthat jury consideration of the causal
relationship between the ofsale intoxicating beverages and conse-

harm”).quent

We hold that a plaintiff injurediswho as a result of a social
host’s service of alcohol may maintain an againstaction that social
host, longso as the plaintiff can allege that the service was reckless.
A social host’s service of alcohol would be reckless if the host
“consciously disregarded] a substantial and unjustifiable risk” of a
high degree of danger. (6thBLACK’S LAW DICTIONARY 1270 ed.
1990). The risk that the host disregards must be “of such a nature

that,degreeand considering the andnature ofpurpose the actor’s
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actor], disregardto itsknown [theand circumstancesconduct the
that aconductstandard offrom thegrossa deviationinvolves

Id.; seein actor’s situation.”observe thelaw-abiding person would
LAW OFAL., KEETON THEAND ONET PROSSERalso W. KEETON

1984) as(5th conduct34, (describing reckless-§ 214 ed.atTORTS
fromconduct, involving departurean extreme“highly unreasonable

danger ishigh ofcare, degreewhere aordinary in a situation
apparent”).

shalltort actionof a common lawThe elementstraditional
anyas inliability.on host Justto an based socialactionapply

aofaction, must demonstrate the existenceplaintiffthenegligence
and that the-flowing plaintiffto thefrom the defendantduty

thethe -for whichinjuryof that causeddutydefendant’s breach
Corp.,Leasingv. AutoE.g.,to Manchentonplaintiff seeks recover.

208, 213 (1992).298, 304, The recklessN.H. 605 A.2d defendant’s135
toconduct, shown, injurycause of themust still be the theonce

185,273, 274,Schnoebelen, 91 N.H. A.2dSee v. 18plaintiff. White
(1941) between resultthe distinction foreseeable(recognizing186

cause).proximateand
byinAny sounding negligence governedaction or recklessness is

1994);(Supp.See RSA 507:7-dcomparative provisions.our fault
378,Ramsey, (injured patron’s106 at 211 A.2d at 902N.H.

licensee).contributory was a to action anegligence againstdefense
result, injured guestAs be the least to obtainlikelya an will

731,in of v. P.2drecovery Ling Liquor,this sort case. See Jan’s 703
(Kan. 1985) fiftyeach of the stateapp. (appendix739 describes
on This back to commonliability).licensee hearkens thepositions

thatdrinking, providing,law it is the not the of alcoholrule —that
totoday. imputeits basis is still We will notcauses harm —but true
ina social host of the inherentgreater understanding dangersa
bya vehicle while intoxicated thanoperating possessedmotor that

injured, aaverage guestthe drinker. An drunken must demonstrate
wasdegreesevere of recklessness to demonstrate that a defendant

1981, (“Theat fault Lawsplaintiff. generalmore than the 543:5See
court is actdrivingdeclares that while intoxicated a deplorable

shows ofdisregard rightswhich wanton for the to usesafelyothers
610, 262,highways.”); 619,v. Wong,our State 125 N.H. 486 A.2dcf.

(1984) (concluding268 that an inoperating automobile while a state
negligence).of intoxication is seper

applicationOther courts have taken this of faultcomparative
so injuredfar as to anprinciples preclude intoxicated fromguest

maintaining against host,an action suchguest’s reservingthe
injured See,actions to innocent parties.third v.e.g., Sutter
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1985).(Ga.716, JudicialSupreme721 TheS.E.2dHutchings, 327
Massachusetts, thathas notedexample,of forCourt

that wehost dictatesof thethe lesser blameworthiness
all, injurieshost, onlyif at foron theimpose liabilityshould

thebysustainedinjuriesand not forto innocent victims
asIf driver is seenor herself. thedrunken driver himself

accident, thatit seems obviousfor theprimarily responsible
to theagainstor should not be able recoverhe she

host.secondarily responsible

omitted). Hamp-The New(quotationN.E.2d at 949Manning, 582
it enactedacknowledged this issue whenlegislature implicitlyshire

507-F, common lawwhich thechapter expressly preemptedRSA
aagainstof 507-F:8. To recoverright againstaction licensees. RSA

mustinjured partythe an third demonstratechapter,licensee under
an reck-injuredwhile must demonstrateonly negligence, patron

1994).507-F:2, :4, principles:5 The of(Supp.lessness. RSA
fault,comparative injured partyto the third orappliedwhen either

will this sort ofcomparatively negligent guest,the effect same
distinction.

hand, injuredthe minor guests mayOn other intoxicated be more
injuredto thanlikely recover intoxicated adult Inguests. the few

jurisdictions adoptedthat have social host liability applicable to
injured guests, ofage injuredthe the hasguest importantbeen an

Manning,consideration. See 582 N.E.2d at 947-48 n.10 (noting&
distinct of adult guests); Gensel,treatment and minor Longstreth v.

(Mich. (“We804, 1985)377 N.W.2d 809 believe that this distinction
is crucial for purposes appeal.”);the of this Congini v. Portersville

Co., (Pa. 1983)515,Valve 470 A.2d 517-18 (allowing cause of action
injured minor,where guest was a noting that no such cause of action

adult).guestis allowed where was an denyThe decision to the cause
of entirelyaction to adults but to allow it to minors has drawn
criticism, however: One justice has noted that “inapposite results
arise fromsolely the fortuitous circumstance of the ofage the
tortfeasor, rather than conduct ofthe the social host.” Congini, 470

J.,A.2d at 521 (Zappala, dissenting).

We will not allow or disallow a ofcause action based on
social host liability solely because of the plaintiff’s age. RSA
chapter 507-F distinguishdoes not between minor and adult
plaintiffs. The minority of a drinking guest merelyis a factor to be

byconsidered the finder of fact when it determines whether the
social host’s conduct was reckless. The fact that RSA 179:5 makes it
a crime to serve alcohol to minors is relevant to this determination.

Ramsey, 376,106See N.H. at 211 A.2d at 901.
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liabilityhostin a socialidentity plaintiffof theandageThe
of factby the trierconsideredfactors to betwo of theare butaction

specificThewas reckless.a host’s conductwhetherdeterminingin
conductof reckless507-F:5 as evidencein RSAoutlinedpractices

(a)-(d) described507-F:5, (practicesIIIRSAalso relevant. Seeare
andof alcoholquantitiesdrink substantialencouragement toinclude

vehicle).into a motorpatronan intoxicatedassistance ofactive
as it deniedinsofarcourt’s decisionthe trialWe affirm

grantnegligence.in Wesounding purelyclaimHickingbotham’s
thatallegationsincludehis writ toto amendHickingbotham leave

reckless, matter to theand remand thisconduct wasthe defendant’s
this opinion.consistent withfor proceedingscourtsuperior

in reversedpart;Affirmed
in remanded.part;

dissented;THAYER,J., the othersjoined,HORTON, J., whomwith
concurred.

understanding ofHORTON,J., I start from a differentdissenting:
majority, citing LodgeElks v.of our law. Thethe current state

325, 846, (1970),324, A.2d 847Co., 110 N.H. 266InsuranceHanover
a causedenyat common law was toprevailingthat the ruledeclares

injured by virtueagainst furnishing liquor bythose thoseof action
exist,or not this didprevailingof its Whether ruleconsumption.

a had takenmerely positionElks states that such beenLodge
courts and to that this wasfrequently by proceeds emphasizethe

Elks that law in thisLodgenot law in New states theHampshire.the
Anctil, 375,jurisdiction v. 106 N.H. 211 A.2dgoverned by Ramseyis

(1965), such a of action exists on900 which held that cause based
326,Lodge,of Elks 110 N.H. atprinciples negligence.”“common law

Both and Elks establish aRamsey Lodge general266 A.2d at 847.
and,of action for the of alcoholnegligent provision althoughcause

both and confirm thatliability againstcases are licensee cases the
defendants, analysisclass of case a distinction inneither makes the

that to that Iimply saywould a limitation class. would that we start
from anthe of established cause of .action socialposture against the

negligently providinghost alcohol.
underlyingThe basis for the cause of action in this case should be

negligence. I noordinary perceive require anyreason to lesser
liabilitystandard of care before attaches. legislatureThe has seen

fit a formrequire liabilityto of recklessness before toattaches
1994)507-F:5,1licensees. RSA ofliquor (Supp. (providing definition

risk).keyed to chapter providesrecklessness excessive RSA 507-F
of andsystem liability protections uniquelya tailored to the
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trade. See RSAof theirpracticein thelicenseesproblems bymet
minors);1994) (off to RSA507-F:4, distributionpremises(Supp.IV

distribution); 507-F:4,1994) (off RSA VI507-F:4, premises(Supp.V
507-F:4,1994) (off (Supp.VIIRSAconsumption);premises(Supp.

1994)1994) 507-F:5, (statutory(Supp.IIIRSA(drug supplement);
1994)recklessness); (Supp.507-F:6evidentiary for RSAelements

507-F:7, I(defense (Supp.practices);of RSAresponsible business
service).1994) I do not infer a generalto refuse(statutory privilege

v.to law standard of care. See Wisniewskipolicy lessen the common
(1983).Gemmill, 705-06,701, 875, 877-78 Should123 N.H. 465 A.2d

forlegislature lessening appropriatethe find that a is defen-such
licensees, terms,to itdant classes other than I would leave the

to our the andsubject scrutiny, liabilityconstitutional whichby
protections should structured.be

negligenceIn of a common law actionacknowledging the existence
a injuriessocial thatagainst servinghost for result from alcohol to

intoxicated,who Iguesta would that the traditionalbecomes note
of a negligenceelements common law action “The elements ofapply.

defendant,a anegligence duty byare breach of of thecare which
proximately plaintiff’s Weldycauses injury.”the v. Town of

325, 330, 1257, (1986).Kingstown, 128 N.H. 514 1260A.2d The
plaintiff provemust thatboth the defendant acted negligently and

the negligencethat defendant’s caused or contributed to the
plaintiff’s injuries. Murray R.,v. 367,Boston & Maine R. 107 N.H.
374, 66, (1966).224 A.2d 72

care,ifEven the defendant a dutybreached of the plaintiff can not
unlessprevail the breach was a proximate cause of plaintiff’sthe

injuries. Ford, 311, 570, (1992).135 N.H. 313, 604 A.2d 572Lefavor v.
inOn remand this “acase relevant consideration determining[in

proximate will be whethercause] the social host knew or reasonably
should have known that the guest mightintoxicated presently

aoperate motor vehicle” and whether the defendant knew or should
have known that guestthe was McGuigganintoxicated. v. New

(Mass.England Co., 141, 1986).Tel & Tel 496 N.E.2d 146
ofAny cause action based on social host liability should be

governed by the comparativerules of fault. RSA 507:7-d (Supp.
1994); Bobo, (N.J.Batten By 572,Batten v. 528 A.2d 575 Super. Ct.

1986).Div.Law In Ramsey, we stated thatspecifically an imbibing
plaintiff’s contributory negligence was a todefense an byaction the
imbibing plaintiff. Ramsey, 378,106 N.H. 211at A.2d at 902.
Subsequently, legislaturethe abolished the absolute defense of
contributory negligence replacedand it comparative fault,with

thewhereby plaintiff’s contributory fault bars recovery if it was
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compar-That507:7-d.RSAof the defendant.faultthan thegreater
claimsmostbarringofeffectpracticalhave themayfaultative

Seeanalysis.change mynotwouldliabilityhoston socialbased
Act,TorttheandShop” Cases“DramNyquist, ReformAfterBefore

1986).(Winter54, 55NEWSBAR6 N.H. TRIAL
by theallegedasof this casethe factshold that undershouldWe

isguestaknow thator shouldhost knowsa socialwhenplaintiff,
isguestthat theknowknows or shouldandbecoming intoxicated

guesttheprovideof tocaredrive, dutyof theto it is a breachlikely
847;326, A.2d at266N.H. atLodge, 110Elksalcohol. Seewith

376, A.2d at 901.211106 N.H. atRamsey,
case,thisand remandmajorityof thefollow mandateI would the
forthsetby principlesthegovernedbeshouldbut such remand

above.

THAYER, J., in the dissent.joins
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