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challengingof theadequateBecause alternative means
exist, grantingof a certiorariconstitutionality legalityor sentence

inappropriate.in a such as this would becase

Petition denied.

All concurred.
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(MichaelGartrell, P.A., R.of Concord&CallahanGallagher,
brief, orally),and Mr. CallahanFinn on theand Robert J.Callahan

plaintiff.for the

(AndruGordon, P.A., H.of ConcordShaheen, Stein &Cappiello,
brief, Sheehanand Mr.on theand Michael J. SheehanVolinsky

for the defendant.orally),

Inc., appealsBATCHELDER, Systems,plaintiff, CabletronJ. The
J.)(Dickson, for theSuperiorin thejury verdictthe Court

ofMiller, and breachdefendant, on its suit for conversionBrian
process.for abuse ofcounterclaimon the defendant’scontract and

(1) forits motiondenyingin:trial court erredarguesIt that the
counter-on the defendant’snotwithstanding the verdictjudgment

chief(2) plaintiff’sworth of theclaim; of the netadmitting evidence
(3) notwithstand-officer; judgmentmotion fordenying itsoperating

(4)claim; excludingandnotepromissoryon itsing the verdict
thereversejob performance. Wepoorof the defendant’sevidence

affirm.on but otherwisethe counterclaimdefendant’s verdict
in toMayfor the 1987began working plaintiffThe defendant

jobHiscompany.for theprogrammanagementinstitute a materials
reviews,by favorableyears,for three evidencedperformance nearly

to theraises, satisfactorywaspromotion, apparentlyand apaytwo
1990, however, warning, the20, priorwithoutAprilplaintiff. On

both for theparties disputehim. The the reasonplaintiff fired
package.of his severancetermination and the elementsdefendant’s

maintains that was terminated be-The the defendantplaintiff
growth. Inkeep company’s explosivenot with theuphe couldcause

it,of claims the contendsagainst plaintifffor a releaseexchange
as weresalary thoughadditional hethat it offered the defendant

31,1990, eligiblehim toMay which would also makeemployed until
substantiallyof stock at acompanythousandpurchase one shares

price.reduced
forwas inthat his termination retaliationdefendant contendsThe

with a male.and herreplaceto fire a subordinaterefusal femalehis
31, 1990, and to oneeligibility purchasesalary through MayHis

agreeinguponnot conditioned the defendantthousand shares were
Rather,claims, says,to heaccording the defendant.anyto release

in for toexchange eligibilityhis releaseplaintiff soughtthe
thousand shares of stock.an additional onepurchase

for the additionaland cashed the checkThe defendant endorsed
of thousand shares ofand sold onesalary. possessionHe also took

release, however,of the which heacceptancestock. His of the terms
notation “not issigned,”to which he added theinitialed but

disputed.



57

with Federalcomplaint thefiled asubsequentlyThe defendant
the Newand withCommissionOpportunityEqual Employment

Commission, that his termina-assertingRightsHumanHampshire
anda subordinaterefusingfor to fire femalewas intion retaliation

Inc., 54Systems,a See v. Cabletronmale.her withreplace Scarfo
931, 1995). the(1st contending that defen-plaintiff,Cir. TheF.3d

sharesone thousandsalary andthe additionalofacceptancedant’s
andof releasethe terms theagreementhis toof manifestedstock
andfor conversionthe defendantcomplaint,such a suedbarred

awith counterclaimrespondedof The defendantbreach contract.
was toplaintiff’sthat suit filedalleging theprocess,abuse offor

action.retaliatory dischargehispursuing.him fromintimidate
its to conform to thetrial, to writplaintiffthe moved amendDuring

evidence, a that theamong allegingcountadding, things,other
fora noteobligation promissoryan underpayfailed todefendant

at andterminationshares of stock that he receivedone thousandthe
plaintiff’sofportioncourt thesold. The trial denied thatlater

trial, a forjury returned verdictFollowing five-daya therequest.
and on theon of suitplaintiff’sdefendant both counts thethe

process. appealfor This followed.abuse ofcounterclaim
in itsdenyingthat the trial court erredplaintiff arguesThe first

onjudgment notwithstandingfor the verdict the counter-motion
party judgmentfor “A is toprocess.claim abuse of entitled

the reasonable inferencenotwithstanding onlythe verdict when sole
evidence,maythat drawn from which must be viewed in thebe the

most inparty, overwhelminglyto the is solight nonmovingfavorable
of contraryfavor that no could stand.”moving partythe verdict

(1992).Watts, 153, 159, 600,Broderick v. 136 N.H. 614 A.2d 604
civil,a orlegal process, against“One who uses criminalwhether

primarilyanother to a for which it is notaccomplish purpose
designed, subjectis to toliability bythe other for harm caused the

(SECOND) 682,§abuse of process.” RESTATEMENT OF TORTS at
(1977). exists, however,474 No liability a hasparty“where done

thannothing carrymore out toprocessthe its authorized conclu-
sion, thougheven with Clipperulterior intentions.” v.Affiliates
Checovich, 271, 277, 791, (1994).N.H.138 638 A.2d 795

The tort twocomprises essential elements: an ulterior
and a act inpurpose wilful the of the processuse not proper

regularin conduct ofthe the Theproceeding. improper
purpose usually takes the form of coercion to obtain a

advantage,collateral not inproperly proceed-involved the
itself, such asing the surrender of or theproperty payment

use ofmoney, by processof the the as a threat or a club.



58

is, words, extortion,inThere other a form of and it is what
is in the of negotiation,done course rather than the

itself,or anyissuance formal use of the whichprocess
theconstitutes tort.

(citation276-77, omitted).atId. 638 A.2d at 795 quotationand
The indefendant contended his counterclaim that the abuse of

process was plaintiff’sthe institution of this action to thwart his
pursueefforts to the retaliatory dismissal suit. The issuance of

itself, however,process does not constitute tort. ETthe W. KEETON

AL., (5thAND THEPROSSER KEETON ON LAW OF TORTS 898 ed.
1984). Rather, used,forpurpose processwhich the is it“[t]he once

issued,is 897;is the ofonly thing importance.” Id. at see Blue Goose
Growers, Groves, Inc., (9th 1981)695,Inc. v. Yuma 641 F.2d 697 Cir.
(initiation of lawsuit cannot of process).constitute abuse

The oral argumentdefendant conceded at that plaintiff’sthe
valid,suit presented justiciablea claim. Additionally, he testified

any waythat he had not suffered in as being bya result of sued the
plaintiff, although sought KEETON,he attorney’s fees. But see
supra (generallyat 900 no of attorney’saward fees for defending

allegedconduct to process). Consequently,be an abuse of because
the only reasonable inference that could be drawn from the evidence

verdict,supportdid not the trial in failingthe court erred to grant
judgment notwithstanding the verdict on the counterclaim. See

Watts, 159,Broderick v. N.H. at 614136 A.2d at 604.

plaintiff arguesThe next that the trial court erroneously
admitted evidence of the net worth of its operatingchief officer.

probativeWhether the value of substantially outweighedevidence is
by dangerthe of unfair prejudice is a matter of fordiscretion the

397,trial court. Stayman, 402, 771,State v. 138 N.H. 640 A.2d 774
(1994); see N.H. R. Ev. 403. We will not disturb the trial court’s

anruling absent of thatabuse discretion. State v. Stayman, 138
402,N.H. at 640 A.2d at 774.

During Benson,the examination of Craig plaintiff’sthe chief
officer,operating the defendant elicited thattestimony Benson

owned between four and million stock,five shares of Cabletron
which was tradingthen at one perhundred dollars share. The
defendant thatmaintained this evidence of Benson’s substantial
wealth and interest in probativeCabletron was of a motive to be

Inuntruthful. thatarguing unfair prejudice substantially outweighs
value,any probative the plaintiff cites cases involving instances

positionwhere the financial of party See,a was improperly admitted.
Co., (Pa.v. Pa.e.g., 1357, 1362Baker Nat. Mut. Ins. 536 A.2d Super.
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1989).(Pa.court, A.2d 9145591987), dividedby equallyanCt. aff’d.
TheBenson, plaintiff.Cabletron, was theHere, however, not
hadannual salestestimony that itsintroduceditself hadplaintiff

offinancial successConsequently, thedollars.to 420 millionrisen
nowplaintiffjury. Although thealready beforeplaintiff wasthe the

toit failedwhenerror“compoundedcourt [the]that the trialargues
forpurposestheregardingto jurythegive limitinga instruction

aconsidered,” requesttofaileditmight besuchwhich evidence
CityCo. v.trial. See Great Lakesinstruction atlimiting ofAircraft

(1992). no840, findWeClaremont, 270, 280, 608 A.2d 847135 N.H.
Stayman,ruling. v.Stateof in the trial court’s Seediscretionabuse

402, atat 640 A.2d 774.N.H.138

intrial court erredthat theThe next contendsplaintiff
itsverdict onnotwithstandingjudgmentits motion for thedenying
totrialduringThe had movedplaintiffnote claim.promissory

failedthat the defendantallegingits writ to include a countamend
a for thousandnote the onepay obligation promissoryto an under

later sold.at andshares of stock that he received termination
plaintiff’sof theportiontrial court thatAlthough the denied

noteof therequest, argues promissorythe that the issueplaintiff
and, therefore,itswas subsumed in other two countsindebtedness

Evenproperly jurywas before for consideration on the merits.the
facts,true, however,if version of the thatthis were the defendant’s

hisgiven partthe one thousand shares were without restriction as of
package, therebyfinds in record and vali­supportseverance the

Watts, 159,v.verdict. Broderick 136 N.H. at 614jury’sdates the See
604.A.2d at

The final littleplaintiff’s argument merits discussion. The
toplaintiff refusingthat the court in allow it tocontends trial erred

jobintroduce evidence of the On thepoor performance.defendant’s
contrary, plaintiff “anywhen asked whether the had documents and

inpaperwork, anything that we at that showswriting all could look
an inability jobevaluation of Mr. Miller’s to do that thirdduringthe

Oliver,year,” of andChristopher plaintiff’s engineeringthe director
manufacturing person directlyand the to whom the defendant

that itreported, responded did not. The assertion ofplaintiff’s error
at trial instead the its toattempt “samplesinvolved denial of admit

goodsof the sort of and raw materials which inwith the defendant
this on a in atcapacityaction dealt routine basis his Cabletron
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of court.Systems,” a within the sound the trial Seeruling discretion
Checovich, 275,N.H. A.2d at 794.Clipper v. 138 at 638Affiliates

part; in part.in reversedAffirmed

All concurred.
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