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of court.Systems,” a within the sound the trial Seeruling discretion
Checovich, 275,N.H. A.2d at 794.Clipper v. 138 at 638Affiliates

part; in part.in reversedAffirmed

All concurred.
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(Patrick Donovan,E.Howard, assis-attorneyJeffrey generalR.
for the State.orally),on the brief andattorney general,tant

(Paul on theTwomeyof ConcordTwomey Offices,& Sisti Law
orally),and for the defendant.brief

defendant, Lucius,HORTON, was convicted on fourJ. MarkThe
solicitation, (1986), of:of 629:2 for solicitationcounts criminal RSA

(1) assault, 1994);RSAaggravated (Supp.felonious sexual 632-A:2
(2) assault, (3)(1986);sexual 632-A:3 kidnapping,felonious RSA

(4)(1986); laws,of RSApornographyRSA 633:1 and violation child
1994), (Brennan,a in(Supp. jury Superior649-A:3 after trial Court

J.). (1)trial byOn the defendant that the court erred:appeal argues
material,to information in an investi-failing exculpatorydisclose

witness,maingatory concerning allegations againstfile the State’s
in of right processviolation the defendant’s to due under the State

(2)Constitutions; inby imposingand Federal sentences violation of
Constitutions;of andjeopardy provisionsdouble the State Federal

(3) admittingand the conviction for falseby priordefendant’s
404(b).contrary Hampshireto New ofimprisonment Rule Evidence

aWe reverse the defendant’s convictions and remand for new trial.
aThe the defendant stem from series of eventscharges against

witness,that occurred in the summer of 1991. The mainState’s
Boudrieau, approachedAnson the to ifinquiredefendant the

of any way money.defendant knew he could make some The
offered a of suggestions includingdefendant Boudrieau number

unwanted tools and a withselling power making video Boudrieau’s
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girlfriend. point kidnaptoAt some the defendant Boudrieauasked
young girls sexually purposetwo and for ofto assault them the

creating videotape, profit.a which would later sold forbe
askingtrial, this,At admitted Boudrieau to do butthe defendant

argued purposewith inthat he did so not a that Boudrieau fact
carry request.out his defendant testified thatThe Boudrieau had
approached pornographicplan pictureshim with a to take of

three-year-old niece. heBoudrieau’s The defendant maintained that
proposed girlsplan inthe to abduct older to divert Boudrieauorder

“string along”sexually assaultingfrom his niece to himand until
law himenforcement officialscould arrest for an unrelated offense.

plan,part suggestedAs of his thatthe defendant Boudrieau
girlyoung neighborhood. ap-aabduct in their thenBoudrieau

proached young girl’s somebodyparentsthe to inform thatthem had
plans result,fornefarious their child. As a the PoliceState were

brought investigate. reluctantly agreed helpin to Boudrieau to the
police by wearinggather against defendant aevidence the micro-
phone permit policethat would the to monitor and record their
conversations.

onThe defendant was indicted four counts of criminal solicitation.
days trial,Four abefore the defendant received letter from the

prosecutorcounty advising currentlythat Boudrieau was under
investigation by regarding allegationthe State Police an of sexual

three-year-old day trial,misconductwith a child. On firstthe of the
Brady request productionthe defendant made a for of the investi-

gative (1963).Brady Maryland, supportfile.See v. 373U.S. 83 In of
request, specificallyhis defendantthe stated that he needed the file

allegations concerningto determine itwhether contained
Boudrieau’s niece.

courtThe reviewed the State Police file in camera. The court
gave summarydenied the defendant access to it but counsel a

description of its contents. The court thatstated the record was
very allegationminimal, itthat contained an of sexual misconduct to

agency, allegedly Julya State that the incident 30,1992,occurred on
police just begun investigationthat the had their within the last few

Augustweeks, 6,and that 1993,sometime after Boudrieau became
investigation.aware that he was under

prohibited asking ques-The court the fromdefendant Boudrieau
specificallymentioning allegedtions abuse,the sexual but allowed

questions investigationas to whether Boudrieau was under for a
permitted inquire“serious crime.” The court also the todefendant

any may resultinginto bias Boudrieau have from his awareness that
prosecuting responsiblethe officesame the defendant would be for
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of theas a resultbroughtchargesif werewitnesstheprosecuting
thatif understoodheto ask Boudrieauandinvestigation,pending

status.probationaffect hiswouldactivityin criminalinvolvement
review, thefile for in cameratherequestedthe courtthe dateOn

victimwith therecording of interviewtheirtapePolice had aState
inin nor indicatedthe filecase, tapeincluded thein the but neither

interview, victimthetapedDuring thatmanner it existed.thatany
alsotape revealedher. Thesexually assaultedthat Boudrieaustated

and Boudrieauas “Unkie”to Boudrieaureferredthat the victim
“niece,” was no suchthough therehis evento victim asreferred the

thebetween two.relationshiplegal

Exculpatory EvidenceI.

turn over thecourt’s failure toargues that the trialThe defendant
toreview, of the State Policein and failureafter camera thefile

file, rightdefendant’sin that violated therecordingthe tapeinclude
by and Federal Constitu-guaranteedas the Stateprocessto due

to turnof the Policeon the failure Statetions. Because we reverse
“file,” not whether thefull we need addressinvestigatorytheover

thegrantto the access toby refusingcourt defendanttrial erred
file.incomplete

underfirst the claim the State Constitu-We address defendant’s
Ball, 226, 347, (1983),tion, 231, citingv. 124 A.2dState N.H. 471 350

an 126 N.H.Maya,law as aid to our State v.only analysis.federal
(1985).590, 594, 1139,493 A.2d 1143 find a violation ofBecause we
reverse, not analyzethe State and we need theConstitution

constitutional claim.defendant’s federal
is prosecution dutyno doubt that“There the has a to disclose

toevidence the accused where the evidence is materialfavorably
502,Dedrick,to toguilt punishment.”either or v. 135 N.H.State

507, 127, (1992) omitted).(quotation607 A.2d 130 Although the
tomaymisconduct be attributable the State Police rather thethan

office, of tocounty attorney’s failure the disclosepolice exculpatory
to inprosecutor,evidence the who turn could turned it tohave over

defense, isthe treated no than if todifferently prosecutorthe failed
Colbath, 316,turn it over to the See v. 130 N.H.defense. State

(1988)320-21, 1212,540 A.2d 1214 (noting that wouldthe “State be
well policeadvised to remind its ininvestigators of rulethe
Brady”).

first byWe determine whether the evidence withheld the State
see,exculpatory, Arthur,was v.e.g., 561, 563,State 118 N.H. 391

884, (1978), then, so,A.2d 886 and if whether the wasevidence
material, Laurie,requiringtherefore reversal. State v. N.H.139
325, 330, 549, (1995). Nondisclosed,A.2d653 553-54 exculpatory
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Constitution unlessHampshireis material under the Newevidence
doubt,a that theproves, beyondState reasonablethe undisclosed

Id.evidence would not have affected the verdict.

credibility testimonyThe of Boudrieau’s was crucial to.the
Even the introduced audiothough tapeState’s case. State record­

ings of between the defendant and Boudrieau thatconversations
to and rape young girls,the abductplandefendant’sreveal

strongtapeswitness.the State’s main The areBoudrieau was.
evidence that the defendant asked Boudrieau to commit the acts

In to oftape.described on the order convict the defendant
solicitation, however, prove onlythe must not that heState asked

acts,Boudrieau to but also that he did so with thecommit these
629:2,1.that Boudrieau in fact out hispurpose RSAcarry request.
“niece,”that Boudrieau hiseventually sexuallydid assaultEvidence

feared, substantiallyas the claimed he thedefendant could bolster
defendant’s contention that he this inproposed plan order to divert

actingBoudrieau. from on his to sexuallydesires assault her. Given
theory trial,the defendant’s of the case and his attestimony the

was exculpatory.evidence

When the State exculpatorywithholds evidence convic­the
tion will not stand beyondunless the State can prove a reasonable
doubt that bythe evidence withheld the State would not have

Laurie, 330,affected the verdict. 139 N.H. at 653 A.2d at 553-54.
The facts demonstrate that the nondisclosed evidence was material.
We conclude that the to carryState failed its burden and hold that

exculpatory Therefore,the wasevidence material. we reverse all
four convictions.

Because similar likelyissues are to trial,arise at a subsequent we
address the defendant’s remaining' arguments in the interest of
judicial economy.

II. Double Jeopardy

The defendant argues that multiple sentences for convictions
of aggravatedsolicitation of assault,felonious sexual solicitation of
kidnapping, and solicitation of violation of. the child pornography
laws subjected him to multiple punishments for the offense,same in

guaranteesviolation againstof the double ofjeopardy both the State
and agree.Constitutions. WeFederal

We first address the defendant’s claim of error under Statethe
Constitution, Ball, 231,124 350,N.H. at 471 A.2d at citing federal
law as an aid to ouronly analysis. 126Maya, 594,N.H. at 493 A.2d
at 1143.
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ConstitutionHampshireof the NewclausejeopardyThe double
punishmentsand multiple“multiple prosecutionsprotects against

23, 25, 622 A.2dN.H.Fitzgerald,v. 137for same offense.” Statethe
(1993). prosecutiona1245, subsequentbarsjeopardy1246 Double

Constant, 254, 255, 605 A.2d135 N.H.offense. State v.for the same
' for(1992). prosecution206, not bar simultaneous207 It does

offense, see State v.the samethat constituteseparate charges
561, (1995),349, 353, 564 but prevents653 A.2dSoucy, 139 N.H.

charges thatseparatefor onmultiple punishments convictions
25,N.H. at 622 A.2d atFitzgerald,offense. 137constitute the same

1246.
arisingforsoughtare offensespunishments“When cumulative

transaction, inquiry proofa of the is whethersingleout of the focus
aactuality requireof will inchargedof the elements the crimes as

Gooden, 674, 679, A.2din v. 133 N.H. 582difference evidence.” State
607, (1990). to be unless610 The offenses are considered the same

actualityof of will in“proof chargedthe elements the crimes as
Brooks, 541, 542,a in v. N.H.require difference evidence.” State 137

(1993) omitted).1347, 1348629 A.2d The is(quotation test “whether
would, true,in ifchargedthe facts the indictment havesecond

omitted).first.” (quotationsustained the Id.
The ofpartrelevant the indictment for criminal solicitation of

aggravated felonious sexual assault charges that the defendant
asked Boudrieau

inengageto sexual withpenetration another female under
circumstances;one or all of followingthe while the victim

submitted under involvingcircumstances false imprison-
actor,or kidnappingment when the without priortheand/or

knowledge victim,or consent of the administers or has
thatknowledge personanother has toadministered the

victim an intoxicating substance which mentally incapaci-
victim,tates the when the actor coerces the victimand/or to

submit by tothreatening physicaluse violence.

The indictment for criminal ofsolicitation kidnapping thatcharges
the defendant asked Boudrieau

to aid in female,[the knowingly confiningdefendant] a with
purposea that [the defendant] Boudrieau thenand/or

commit the ofoffense Aggravated Felonious Sexual Assault
her,against the offense of Felonious Sexualand/or Assault
her,against the ofoffense Violation of the Childand/or

Pornography Laws.
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childfor criminal solicitation of violation of theThe indictment
chargeslaws that asked Boudrieaupornography the defendant

in ofto act in concert with the commission[the defendant]
law,pornography contrarythe of the childviolatingcrime

(I)(b),to in that did requestRSA 649-A:3 the [defendant]
in representationthe said to a visualparticipateBoudrieau

of a child inengaging activity.under sixteen sexual

argueThe defendant not that conviction on fourth indict-does the
chargingment felonious sexual assault jeopardyviolates double

and, therefore, it is not to our jeopardy analysis.relevant double
first may againstWe note that the State not insulate itself attack

on double jeopardy grounds merely by charging the triggering
Cote,of inelements the crime the alternative. State v. 126 N.H.Cf.

514, 521, (1985).1170,493 A.2d 1175 toproceedsWhen the State
trial on ansuch indictment and onthe defendant is convicted a

verdict,general will that jurywe assume the found the defendant
guilty with triggeringthe event or events that favor afinding double

(N.M.jeopardy Fuentes, 986,violation. State v. 888 P.2d 989 Ct. App.
1994), denied, (N.M. 1995); State,cert. 889 P.2d203 see also Cortez v.

(Md.360, 1995).656 A.2d 364-65 Spec. App.Ct. This does not
prevent the State from charging the oftriggering elements a crime

alternative,in Allison,the 111, 114,see State v. 126 N.H. 489 A.2d
620, (1985); ,622 491, (Ala.Stewart v. 601State So. 2d 494 Crim.

1992), butApp. incharging the alternative puts the defendant in
jeopardy for all triggeringalternative charged. Fuentes,events 888

989;P.2d at 824, 827,State v. 114Inselburg, 457,N.H. 330 A.2dcf.
(1974).459

The convictions for both solicitation of aggravated felonious
sexual assault and solicitation of kidnapping violate double jeopardy.

case,Under the inindictments this the defendant could have been
convicted for solicitation of aggravated felonious sexual assault for
asking Boudrieau to inengage sexual penetration of another female
while the victim submitted under circumstances involving false
imprisonment or kidnapping. The elements incharged the indict­
ment for solicitation of aggravated assault,felonious true,sexual if
would also support a conviction under the indictment for solicitation
of kidnapping. Brooks,See 137 542,N.H. at 629 A.2d at 1348.

legislatureThe has defined the of aggravatedcrime felonious
sexual assault 632-A.-2, I,under RSA as penetrationsexual of
another person under any of the twelve statutorily prescribed

632-A:2,1.circumstances. See RSA The chargedState the defendant
solicitingwith the crime as in (e),described subparagraph which
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cir-undersubmitsvictimthewhenpenetrationsexualproscribes
or extortion.kidnapping,imprisonment,involving falsecumstances

feloniousaggravatedof1(e). convicted632-A:2, In order to beRSA
theprovemustthe Statethat subparagraph,underassaultsexual

imprison-falseoffense, it bewhethertriggeringof theelements
659, 661,Bussiere, N.H.118v.Statement, or extortion.kidnapping,
statuteslook to the(1978). mustwe151, Accordingly,A.2d 153392

extor-andkidnapping,imprisonment,actions —falsethosedefining
provetorequiredareelementsparticularwhatdiscerntion—to

chargedisa defendantassault whensexualfeloniousaggravated
case, could1(e). defendant632-A:2, In instant thetheunder RSA

sexualfeloniousof aggravatedfor solicitationhave been convicted
anothersexually penetratetoaskingon his Boudrieauassault based

would haveThisinvolving kidnapping.circumstancesfemale under
ofeveryand elementpenetrationto sexualrequired provethe State

thisunderTherefore, kidnapping,solicitation ofid.kidnapping. See
ofindictment, aggravatedof solicitationa offenseis lesser-included

violateassault, on both convictionsand sentencesfelonious sexual
255-56,Constant, N.H. at 605135jeopardy E.g.,protections.double

A.2d at 207.

andkidnappingThe convictions for both solicitation of
of violation of child laws also violatepornographysolicitation the

ajeopardy. kidnappingdouble the statute defendant can beUnder
if under theguilty knowinglyfound the defendant confines another

againstcontrol with a to commit an thepurposedefendant’s offense
indictments,victim. couldSee RSA 633:1. Under the the defendant

for solicitation of forkidnapping askinghave been convicted
knowingly purposeBoudrieau to confine a female with a that

Boudrieau commit the offense of violation of the child pornography
true,If inlaws. the elements the indictment for solicitation of

kidnapping, charged,as would asupport conviction for solicitation
Brooks,of pornographyof violation the child laws. See 137 N.H. at

542, charged,629 A.2d at 1348. As solicitation of violation of the
child laws ispornography a lesser-included ofoffense solicitation of

Constant, 255-56,See N.H. atkidnapping. 135 605 A.2d at 207.

jeopardyThe double violation under the State Constitution
is a ofresult the conviction for criminal solicitation of kidnapping.

conviction,this the convictions onWithout both criminal solicitation
feloniousaggravatedof sexual assault and criminal solicitation of

of the child pornographyviolation laws do not violate the double
prohibition in thejeopardy State Constitution. though theyEven

transaction, indictment,of thearise out same the elements of each
evidence;requireas do notcharged, theythe same each anhave
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Therefore, convictionwe hold that theelement is lacking.the other
id.jeopardy.for double Seekidnappingof violatessolicitation

forsolicitationconviction for criminalfind that theBecause we
Constitution, twoanalyze onlywe thekidnapping violates the State

v.StateFederal Constitution. Seeremaining convictions under the
analysis594, jeopardyA.2d at 1143. DoubleMaya, 126 N.H. at 493

Blockburger v.governed byisunder the Federal Constitution
(1932). Dixon, 113 S.States, United States v.United 284 U.S. 299

(1993). contains2849, The test is whether each offenseCt. 2862-64
U.S. at 304.Blockburger,an not in the other. 284element contained

andfelonious sexual assaultaggravatedCriminal solicitation of
lawspornographyof of child eachcriminal solicitation violation the

other; onlyin in factnot contained the thehave numerous elements
629:2;asking.in common is actual See RSAtheyelement have the

Therefore, imposingwith RSA 649-A:3.compare RSA 632-A:2
not doublefor both offenses does violate the federalpunishment

jeopardy protections.
remand, on allmay to tryOn the State elect the defendant

them, that defendantcharges any realizingor combination of the
Soucy,See 139may only punished opinion.be consistent with this

356, 566.N.H. at 653 A.2d. at

íOU(b)III. Rule Evidence

in indevelopmentsBecause of recent the law of evidence the area
404(b), Bassett,of of see v.HampshireNew Rule Evidence State 139

493, (1995); McGlew, 505,N.H. 659 A.2d v.891 State N.H.139 658
(1995),A.2d 1191 to trial court forwe defer the an initial determi-

nation of ofadmissibilitythe the defendant’s acts onprior bad
remand.

Reversed and remanded.

All concurred.
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