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or applicableence with the laws will notunfamiliarity mitigate
Case, 559, 563,attorney misconduct. N.H. 619 A.2dWhelan’s 136

(1992)571, (attorneys presumed573 are to know ofthe rules
conduct); Case, 741,professional Woiccak’s 131 N.H. at 561 A.2d at

(willful1052 or blindness does notnegligent mitigatingconstitute a
factor).

respondent suspended practiceThe is from the of law in this State
for a of toperiod yearone and ordered reimburse the forcommittee

costs of and thisinvestigating prosecutingthe matter. See SUP. CT.
37(16).R. suspensionThe will run to respondent’sconsecutive the

prior suspension by this court for non-payment of bar dues.

So ordered.

All concurred.
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Howard, White,L. assistantJeffrey attorney general (CynthiaR.
fororally),on the brief and the State.attorney general,

defender, Concord,Kasper, appellateM. assistant of andJudith
Tower, (Ms.Crocker, Kasperof and K.JaffreyBean & Jefferson

brief,Allen on and Mr. Allen for the defendant.orally),the

BATCHELDER, Newcomb,defendant,J. The Bruce was convicted
of a trial indegree jury Superiortwo counts of first murder after

J.).(Manias, that the trial courtappeal arguesCourt On he erred
robbery byin of aadmitting subsequentevidence armed committed

defendant; in on use of theimproperly instructingthe the evidence
crimes; refusing juryof in to instruct the thatthe defendant’s other

a could be used substan-priorwitness’s inconsistent statement
instructing juryand in the on circumstantialtively; improperly

evidence. He also that he was denied the effective assistanceargues
of counsel. We affirm.

4, 1991,In hours of Herbie Flandersearly morning Augustthe
inand shot to death their Warner home. TheAudrey Whitten were

there, at whichpartymurders followed a small held the defendant
murders,Prior to the defendant had beenpresent.had been the

providedFlanders had information tothreatening Flanders because
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a truck.ofin the theftincriminating the defendantpolicethe
defendanttheproperty,stolenreceivingoffelonywith theCharged

Flanders forto “get”goingwasthat hefriendstold several
and thatto die”“goingwashim, Flanderssaying thatinforming on

murders, thethebeforekill him. Hoursdefendant wouldthe
of,” andall taken care“Herbie’sthatstated to friendsdefendant

hadsomething badthatnewspaperin thethey readthat when
done it.who hadwould knowtheyhappened,

from athe scene camefound atcasingsandDischarged bullets
Llamabought a .380haddefendantweapon. Thecaliber.380

in a15,1991, target-shootingand wasJulyonpistolsemi-automatic
28, attemptedit anduringheJuly firedJuly.in OnsandpitWarner

Somerville, Massachusetts.ina Dunkin’ Donutsatrobberyarmed
sceneat the murderof evidence recoveredtesting theBallistics
fromfiredcasings previouslyandthe bulletsthat it matchedshowed

the, was not recovered.gunThegun.defendant’s
for an armedin Massachusettswas indicteddefendantThe

murders, at the5, after thedayon theAugustcommittedrobbery
tosoughtin The StateStore Somerville.Lil’ ConveniencePeach
inmurder trialat the defendant’srobberyof theintroduce evidence

order, that thearguingidentity opportunity,andto establish
ofpossessionsubsequentthe defendant’sevidence showedrobbery

eyewitnesses tohearing during whichAfter aweapon.the murder
robberyof the actualsecurity videotapeatestified andthe.robbery

trial,admissible. Atthe evidencetrial court ruledplayed,was the
again duringintroduced androbberyof waswhen the evidence the

instruction on thelimitingthe agave juryfinal courtcharge,its the
robberyof the evidence.use

court abused itsthat the trialarguesdefendant firstThe
robberyLil’ to beallowingin evidence of the Peachdiscretion

404(b).of EvidenceHampshireto New Rulepursuantadmitted

if foronlyof bad acts is admissible relevantotherEvidence
orprovea other than to the defendant’s characterpurpose

is the committeddisposition, proofthere clear defendantif
acts, and if to the defendant doesprejudicethe theother

the value of thesubstantially outweigh probativenot
evidence.

(1995).647, 653, 937,A.2d 942 The139 N.H. 662v. Kirsch,State
prongsecond of this test for admis­challenges only thedefendant

to show thatthat the State failed “clearsibility, contending proof”
robbery pistol.in was the defendant’s .380 Llamagunthe used the

wasAssuming, deciding,without that the State’s burden to establish
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but seerobbery,in theusedof the firearmidentityof theproofclear
(test(1992)354,723, 727, A.2d 356Michaud, N.H. 610135v.State

defendant, not someandthat the“firmly establishingrequires proof
thisact”), find thatwebadthecommittedperson, [other]other

was met.burden
committed thedefendantthat theprooffound cleartrial courtThe

in theusedfurther, gunthat theand, proofclearrobberyLil*Peach
doesdefendantThepistol.Llamadefendant’s .380robbery was the

latter.thesupportsrecordfinding, and thechallenge the formernot
a blackownedthat the defendanthearing showedat theEvidence

1991, that wasJulyinpistol, purchasedLlama semi-automatic.380
forand introducedStateby thepurchasedsame as onethe

friend,Ruff, testifiedMark the defendant’spurposes.demonstrative
that the defen-andgunwith the defendant’sfamiliarityabout his

thatstatedof the murders. Heeveningit with him on thedant had
home, say thathe heard the defendantat the Flanderspartyat the

a sound like the hammerclickingdo it” makingwas while“gonnahe
blackState-purchasedRuff that thepocket.a in his testifiedgunof

gun.resembled the defendant’spistol
robberythe alsoLiP store who witnessedof the PeachEmployees

Davis, awaywho stood about five feethearing.at the Carltestified
robber, top.a chamber ongundescribed a black with silverfrom the
Llama, State, áexceptthe is all black forpurchased byThe .380

ejection State-purchasedthecartridge port. Examiningsilver
Llama, “basicallythat looked the same.”gunDavis stated the

of Davistypes guns,of six different semi-automaticdiagramsShown
andgunthe robber’s thoseout dissimilarities betweenpointed

Llama, “[p]rettywhich he said wasuntil shown the .380displayed,
to it from what I can remember.”close

occurred,Ambrose, robberybehind the counter when theBruce
hammer, bywith a heldhandgunobserved a black semi-automatic

at the .380 Llamacountertop. Looking pur-the robber near the
stated, “Yes,State, this does look like thebychased the Ambrose

at hadthat could have been used the time.” Ambroseweapon
ofof in order to show sizedrawing guna the robber’s theprepared

barrel, hearing,on atplacedand when the Llama was it thethe
thoughthat it as he had traced“[a]lmost”Ambrose observed looked

it.

to isolatedAlthough points portionsthe defendant of the
intestimony they uncertainty,which admitted towitnesses’ the

404(b)for is notadmissibility proof beyondstandard under Rule a
Gruber, 83, 89, 562doubt. v. N.H.generallyreasonable See State 132

(evidence(1989)156, checks,A.2d 159-60 of cancelled andreceipts



76

priorof defendant’sproofclearestablishedrecordstelephone
inused theweaponbetween thesimilaritySufficientrelationship).

trialsupportto thea Llama was establishedand .380robbery
thebywas committed defendantrobberythatfinding thecourt’s

weapon.with the murder

committedthat the defendantto the evidencerespectWith
robberies, trialchallenges thethe defendantthe Massachusettstwo

courtthat thejury. arguesto the Heinstructionslimitingcourt’s
jurythatrequestedto his instruction therefusing giveinerred

ofonly purposefor limitedthe theshould consider evidence
control the Llama firearm. Wethe defendant’s overdetermining

disagree.
specific languagethe injuryinstruct thetrial court need notThe

as instructionslong adequatelyso theby the defendantrequested
Dedrick, N.H.law. See State v. 135accuratelyand state the relevant

(1992).505, 127, particularor not a502, 607 A.2d 129 Whether
.sound ofis is a decision left to the discretionnecessaryinstruction

John, 26,1, 3,129 N.H. 523 A.2d 28the court. State v. St.trial
(1986).

wascourt ruled that the evidence of the other robberiesThe trial
as theidentityto the of the defendantproverelevant and admissible

weapon. charge jury,of murder In its toperson possessionin the the
the instructed:court

thatyouNow have heard evidence the defendant committed
not inillegal chargedcertain acts that are the indictments.

forThis evidence was admitted certain limited purpos-
.. .es.

concerning robberyThe evidence the Dunkin’ Donuts was
to ofprove identityoffered the the murder andweapon the

possession duringof the weapondefendant’s murder that
robbery. youIf do thatnot believe the defendant committed

robbery, youDunkin’ or ifthe Donuts do not believe that
weaponthe defendant used murder duringthe the Dunkin’
notrobbery,Donuts must thisyouthen consider evidence

any purposefor all and mustyou ignoreat this Ifevidence.
thatyou believe the defendant thecommitted Dunkin’

robbery the same inusing gun that was used theDonuts
murders,Flanders and you mayWhitten then use this

in decidingevidence whether the defendant is the person
committed for which charged.who the crimes he stands

Lil’The evidence the Peachconcerning Convenience Store
wasrobbery proveto thatoffered the defendant had
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robbery-thathandgun duringhis Llamaof 380possession
the5th, If do not thatyou1991. believeAuguston
notyouor if dorobbery,the Lil’ Peachcommitteddefendant

Llama theduringused his 380that the defendantbelieve
not thisrobbery, youLil’ then must consider evidencePeach

Ifall and must this evidence.any purpose you ignorefor at
Lil’that committed the Peachbelieve the defendantyou

Llama, thisyou may userobbery using his 380 then
personin whether the defendant is thedecidingevidence

charged.nowwho the crimes for which he standscommitted

anyin mind not of thisKeep you maythat consider
evidence, that is . . . the Dunkin’ Donuts or therobbery

orLil’ as of the defendant’s characterproofPeach robbery,
as that was to commit theproof disposedthe defendant

The character is not an issue incharged.crimes defendant’s
dutythis case. Your is to hasdecide whether the State

proven beyond identitya reasonable doubt the of the
defendant as the whoperson chargedcommitted the crimes

everyas well as other of the charged.element crimes

Jury instructions are to be inreasonably entirety.assessed their
Brown, 606, (1986).615, 831,v.State 128 N.H. 517 A.2d 837 We

disagree with the defendant’s complaint that this instruction al-
jurylowed the to use the “for any purposeevidence in determining

whole,guilt.”the defendant’s Read as a this instruction accurately
conveyed to the thatjury robberythe could onlyevidence be used

whether,to decide in light of possessionthe defendant’s of the
weapon murder,murder before and after the the hadState shown
abeyond reasonable doubt the identity of the asdefendant the

murderer.
Moreover, disagreewe with the defendant’s contention that he

was entitled to an instruction that jurythe could use the evidence
only “to if hadsee he control gun.”over the trialThe court admitted

evidence, State,the as requested by the to identityshow that itin
to provetended possessionthe defendant’s of the murder weapon

both before and after the murders. The defendant was not entitled
to an instruction narrowing the ofuse the permittedevidence as by
the trial court’s ruling.

Next the defendant argues that the trial court inerred
refusing to instruct jurythe that prior inconsistent statements of

Richard Bragdonwitness could be considered substantively by the
jury. defendant,toAccording the the trial court’s refusal to so
instruct the jury violated his federal constitutional right to due
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partproofs I,right produceprocess underto all favorableand his
HampshireHampshire The NewConstitution.15of Newarticle the

protective inas the Constitutionis as Federalat leastConstitution
area, under the Statethis casethis and we therefore decide

analysis.employing SeeConstitution, to aid in ourcasesfederal
(1985).Maya, 594, 1139,590, A.2d 1143493126 N.H.State v.

guesttheory Caron, atBrian anotherwas thatof the defenseThe
defendant,party, Caron, thecommitted the murders.the Flanders

togetherparty in Caron’sRuff to the Flandersand Mark went
truck,hours, inRuff home Caron’sCaron drovetruck. After several

arrangedhaving Neithercome for him.the defendant to backwith
hearing theyany shooting thebefore lefttoCaron nor Ruff testified

party.
sittingparty guest,Bragdon, hisinwas outsideanotherRichard

starting.truck saw thesound of Caron’s Hecar when he heard the
highway.lights Hetoward theas it backed out and headedtruck’s

gunshots,thought andhe five sixthat then heard orhetestified
house,to the he saw both Flanders and Whittenwhen he went back

shot to death.
depositionBragdon hisOn was asked aboutcross-examination

testimony hadin he had stated he was unsure whether hewhich
hearing gunfire.leaving before He was alsonoticed the truck

given policetaped had to the on theconfronted with a statement he
morning following in hadthe whichhe that the truckmurders stated

tapedleft the The court admittedafter shots. trial the statement
613(b)pursuant Hampshire priorto Rule of Evidence as aNew

jury [its]inconsistent statement so that the could “understand
impeaching tape playedweight significance.”and The was for the
jury, Bragdon acknowledgedit to his Heand be recorded statement.
explained approximately twentythat hourshe had awake forbeen
prior police and was in at theto the interview that he “severe shock”

having gaveseen his two dead. he thetime over friends When
everything excepttestified,statement, he he had sure ofbeen

“maybe policeevent,”that and told that truck afterhad the the left
justthe were “it was that if theshots fired because commonsense

anyleft, to Attruck had that there wasn’t reason shots . . .”hear .
memorytrial, however,his was that the shots thewere fired after

gone.truck had
jurytrial the that it useThe court instructed could a witness’s

prior decidingin to theinconsistent statements whether believe
testimony couldtrial but not aswitness’s consider the statement

proof the facts inthat contained the statement are true. Defense
objected to this instruction andcounsel asked for an thatinstruction
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true, itto be couldjury Bragdon’s policeif believed statementthe
requestthat as a fact reach The was“use to their determination.”

to allright present proofssaid be based on the todefendant’s
trial courtFederal and Constitutions. Thefavorable under the State

giveto instruction.declined the
in Newevidentiary principle Hamp-The defendant concedes the

witness, not a party,courts of ashire “that inconsistent statements
may testimony,toprior onlymade to trial be used discredit his and

anyto as having independentare not be treated substantive or
(1976).Gomes, 114, 713,113, 714value.” State v. 116 N.H. 352 A.2d

however,argues, Bragdonthat admission of the statementpoliceHe
impeachment rights.for alone violated his constitutionalpurposes
disagree.We

I, ofright, partA defendant has the 15 the Stateunder article
Constitution, This,to all toproduce proofs favorable his defense.
however, innot him to violation ofdoes entitle introduce evidence

861,of 859,State v. N.H.Taylor,rules evidence. 118 395 A.2dCf.
(1978).1239, 1241 Bragdon’s hearsay,unsworn statement was not

exceptionadmissible under andany hearsayto the rule therefore
presumptively insufficiently to be for itsreliable admitted truth.

statement,The surrounding Bragdon’scircumstances the as testi-
indicates,mony do not findingdemonstrate a basis for it trustwor-

shock;thy: hours;he was in severe he had been awake for twenty
and, statement,in his own at justmind the time he made the it “was
common sense” that he would not have heard shots after the truck

departed.had
arguesThe defendant that his torights processdue and favorable

proof entitled him to statement,substantive admission of the
onrelying (1973).Chambers v. 410Mississippi, U.S. 284 That case

There,is toinapposite the facts here. the defendant was denied the
toopportunity who,ownquestion his onadversely witness cross-

State,examination by the had arepudiated sworn confession to the
formurder which the defendant was addition,on trial. Id. at 291. In

the defendant was prohibited from introducing testimonythe of
three friends to repudiatingwhom the witness had admitted the
murder. Id. at The292-93. Court concluded that the defendant had
been denied a fair bytrial the exclusion of the witness’s admissions
to others and by the denial of an opportunity to cross-examine the
witness. Id. at 302-03. The Court noted that the witness’s admis-
sions to his friends would have been admissible under the traditional
hearsay exception for against penalstatements interest as they

madewere “under providedcircumstances that assur-considerable
300;of reliability,” however,ance their id. at Mississippi, did not
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infinding that theid. at 299. Whileexception,thatrecognize
had been denied dueof his trial Chamberscircumstancesparticular

his rightexercisingaadmonished that defendantthe Courtprocess,
State,defense, “mustlike thein his ownpresent witnessesto

designed toprocedureof and evidencewith rulescomply established
guiltthe of andreliability in ascertainmentboth fairness andassure

at 302.Id.innocence.”
noted, did notBragdon’s unsworn statementalreadyAs we have

anyto fallindicia of trustworthiness withinsufficientpossess
admissi-be full substantiveand thus to allowedhearsay exception
only forto allow the statementtrial court’s decisionbility. The

orproofofthe defendant favorabledeprivedid notimpeachment
process.due

challenges the trial court’s circumstantialnextThe defendant
charge:court stated in itsjury.the Theinstruction toevidence

evidence,of direct and circum-are two typesNow there
whotestimony personis of athestantial. Direct evidence

of crime¡personal knowledge facts about theclaims to have
evidence iseyewitness.such as an Circumstantialcharged

toproof of chain of facts and circumstances which tenda
notguilty guilty.defendant is or There isshow whether the

to either directweight giventhe beno distinction between
However, toto be sufficientor circumstantial evidence.

doubt,a reasonable circumstantialguilt béyondestablish
all rational conclusions. Thisevidence must otherexclude

isit rationalthat if from the circumstantial evidencemeans
conclusions, guiltat two one consistent with andto arrive

innocence, then mustyouconsistent with thecho[o]seone
Youwith innocence. shouldrational conclusion consistent

case,in theincludingthe this circum-consider all evidence
evidence, the has provenstantial and decide whether State

guilty beyonddefendant a reasonable doubt.the

accuratelyThis instruction stated the law. The defendant
in to to thisrefusingthat the trial court erred addcomplains

circumstantial “must be viewed withinstruction that evidence
evidence,”caution,” to andwell connected the “must exclude“be

guilt of an Theevery theory exceptreasonable the individual.”
not such artwas entitled to instruction.defendant

evidence, convict,to be sufficient to must excludeCircumstantial
guilt in athan the of theall rational conclusions other defendant

toonly circumstantial thesupportcase “where there is evidence
104, 580,McCue, 94,v. 134 N.H.conviction.” State 589 A.2d 586

(1991). onlyThis contained not circumstantial but alsocase evidence
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toadmissionsform of defendant’sin thethedirect evidence
morearguablywas thereforereceivedThe instruction hewitnesses.

byprovedbemayFactswas entitled.that to which hethan
no distinction be-evidence, law makesand “[t]hecircumstantial

fromcircumstancesand ofof a fact evidenceevidencetween direct
Waynev.Statemayfact be inferred.”of athe existencewhich

(1980). the300, languageThe14, 16, A.2d 302413120 N.H.Kelley,
con-be “wellevidencecircumstantialrequesteddefendant —that

statementthus an inaccuratewith caution” —isand “viewednected”
sorefusingnot err in to instruct thetrial court didof law. Thethe

jury.
was denied effectivethat heFinally, the defendant contends

confront afailure toof his trial counsel’sbyassistance counsel
Place,toCaron, Wendyhad madewitness, Brian with a statement he

Hampshiretestimonyof Place’s under Newpreclusioninresulting
613(b). trial, counsel movedAt the time of defenseRule Evidenceof

alternative,or, testify,to as ain to recallfor a mistrial the Caron
followed, duringAallegedfor ineffectiveness. recessremedy the

that wouldagreementanand the defense reachedwhich the State
witness.jury throughto similar evidence anotherpermit the hear

resumed, atoccurred thefollowing colloquytrial theWhen the
bench:

motion to recall Mr. Caron isOkay. yourThe Court: Now
withdrawn, is it?that

Mr. Raimo: Yes.
for ayourThe Court: And motion mistrial on the ineffective

withdrawn,of claim is also isassistance counsel
that correct?

mistrial, yes, yourMr. Raimo: The motion for the Honor.
The Court: What do mean the motion for the mistrial is?you

it,That was basis for wasn’t it?the
Yes, yourMr. Raimo: Honor.

The AnythingCourt: further?
Mr. I is I’monly thing byRaimo: The meant that not withdraw-

the that it wasing suggestion ineffective not to
witness onquestion the the issue.

his for relief for his counsel’sBy withdrawing request alleged
ineffectiveness, court ofdeprivedthe defendant the trial the

on the claim. We will not consider it for the firstopportunity to rule
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Devaney, 473, 476,appeal. 657 A.2dv. 139 N.H.on See Statetime
(1995).832, 834

Affirmed.
All concurred.
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MEMORANDUM OPINION

appealsBROCK, ofPaul G. Lowe the decision theC.J. Defendant
J.) imposingSuperior (Hampsey, a constructive trust overCourt

closely-held corporation.sixty-three in affirm.of stock a Weshares
plaintiff,following R.facts are uncontroverted. The GeraldThe

(ATI),Salisbury, Technology, Inc. indefendant Absoluteformed
Salisbury,years, supportedwife,1988.For several he and his Elaine

earningswith from ATI. is Elainetheir Lowethemselves
Salisbury’s January plaintiff1990,In hisfather. the transferred

of ATI stock to Lowe.shares
parties vehemently disagree purposeabout of andtheThe

plaintifffor contends thethis transfer. The thatconsideration


