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Devaney, 473, 476,appeal. 657 A.2dv. 139 N.H.on See Statetime
(1995).832, 834

Affirmed.
All concurred.
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MEMORANDUM OPINION

appealsBROCK, ofPaul G. Lowe the decision theC.J. Defendant
J.) imposingSuperior (Hampsey, a constructive trust overCourt

closely-held corporation.sixty-three in affirm.of stock a Weshares
plaintiff,following R.facts are uncontroverted. The GeraldThe

(ATI),Salisbury, Technology, Inc. indefendant Absoluteformed
Salisbury,years, supportedwife,1988.For several he and his Elaine

earningswith from ATI. is Elainetheir Lowethemselves
Salisbury’s January plaintiff1990,In hisfather. the transferred

of ATI stock to Lowe.shares
parties vehemently disagree purposeabout of andtheThe

plaintifffor contends thethis transfer. The thatconsideration



83

stock for thefor to hold thewas Loweof the transferpurpose
Loweit was for no consideration.and that madebenefitplaintiff’s
trust“on a constructivewas not madeclaims that the transfer

consideration, thanmorespecifically,was forand that it madebasis”
and countlessof cash investmentthousand dollarsone hundred
also contendsworked for ATI. Loweof timehours unremunerated

withto his to “walkresponsewas made in threatthat the transfer
in ATI.some interestequityif he did not receivehis checkbook”

to declare aplaintiff’s petitionthesuperior grantedThe court
Theplaintiff.stock for the benefit of theconstructive trust over the

was without considerationcourt found that the stock transferred
relationship.a fiduciaryand within confines ofthe

onlyon meritsappeal,several issues oneAlthough presentsLowe
and theconvincing supportsdiscussion: whether clear evidence

impose sufficiencyto a constructive trust. We review ofcourt’s order
v.claims as a matter of law. See Saulnier Fanarasthe evidence

565, 841, (1992);567,136 N.H. A.2d WisutskieEnterprises, 618 842
(1936).Malouin, 242, 243, 769,v. N.H. A. It is within88 186 769-70

however,the trier of fact’s to determine the to beprovince, weight
presented. E.g., Arcidy,accorded the evidence McCabe v. 138 N.H.

20, 24, (1993).446, “[I]nquiry635 A.2d 449 into ofweightthe
fact,” Wisutskie, 243,evidence is treated as matter of 88 N.H. at[a]

769,A. “[f]indings by binding186 at and of fact a trial court are on
us unless they supported byare not the evidence or are erroneous

McCabe, 24,as a matter of law.” 138 N.H. at 635 A.2d at 449.
seeking proveto aParties constructive trust “take upon

26,a ofheavy proof,”themselves burden Pattee v. 101Peasley, N.H.
30, 433, (1957),131 A.2d as they by436 must demonstrate clear and
convincing thatevidence a trust is Clooneyconstructive warranted.

754, 758, 313, (1978).v. N.H.Clooney, 118 394 A.2d 316 The
of aimposition constructive trust appropriateis when a plaintiff

produces convincingclear and propertyevidence that has been
another,by persontransferred one to the intransferee was a

transferor,relationshipconfidential with the and the transferee
unjustlywould be enriched orwere he she allowed to retain the

Cornwell, 205, 209,property. 683,See Cornwell v. 116 N.H. 356 A.2d
(1976); Kachanian, 135, 137,686 Kachanian v. 100 N.H. 121 A.2d

(1956).566, 568
reviewing case,After all of the inevidence before us this we

conclude that there was sufficient to proveevidence andclearly
that aconvincingly constructive trust toought have been imposed.

challengesLowe the wouldfinding unjustlyhe be enriched hewere
allowed to stock. plaintiffretain the The attestified trial that the
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consideration, toimplicit promisewith anfor notransfer was made
evidence, including thestock at a later time. Otherthereconvey

witnesses, indi­testimony of numerousdocument and thetransfer
trial court reliedwas for consideration. Thethat the transfercates

giveconclusion. Weof to reach itstestimony plaintiffon the the
relating tojudgment on issuesto the trial court’sgreat deference
testimonyto be toweight givenof witnesses and thecredibilitythe

McCabe, 24, at 449.138 N.H. at 635 A.2dat trial. Seeand evidence
thatthat the trial court’s determinationAccordingly, we conclude

consideration, implicitand hence itsmade for nothe transfer was
a constructiveunjustly enriched unlessfinding that Lowe would be

by the evidence.supportedisimposed,trust were
in this appealLowebythe other issues raisedWe have considered

321,v. N.H.Vogel Vogel,to without merit. See 137find them beand
(1993).595,322, 627 A.2d 596

Affirmed.

sit;THAYER, J., not the others concurred.did
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