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consideration, toimplicit promisewith anfor notransfer was made
evidence, including thestock at a later time. Otherthereconvey

witnesses, indi­testimony of numerousdocument and thetransfer
trial court reliedwas for consideration. Thethat the transfercates

giveconclusion. Weof to reach itstestimony plaintiffon the the
relating tojudgment on issuesto the trial court’sgreat deference
testimonyto be toweight givenof witnesses and thecredibilitythe

McCabe, 24, at 449.138 N.H. at 635 A.2dat trial. Seeand evidence
thatthat the trial court’s determinationAccordingly, we conclude

consideration, implicitand hence itsmade for nothe transfer was
a constructiveunjustly enriched unlessfinding that Lowe would be

by the evidence.supportedisimposed,trust were
in this appealLowebythe other issues raisedWe have considered

321,v. N.H.Vogel Vogel,to without merit. See 137find them beand
(1993).595,322, 627 A.2d 596

Affirmed.

sit;THAYER, J., not the others concurred.did
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Kacavas, assistantHoward, Rattorney generalR.Jeffrey {John
and for the State.orally),on the briefattorney general,

defender, Concord,Barth, byof briefassistant appellateJoachim
fororally,and the defendant.

in isJOHNSON, appealthisquestion presentedThe soleJ.
defendant, Dolbeare, statutory righthiswaivedwhether the John

(IAD), RSA 606-A:lagreement on detainersunder the interstate
him in(1986), againstdisposition charges pendinga of thespeedyto

J.){Smith, granted theHampshire. SuperiorNew The Court
indictment, rejectingdismiss his the State’smotion todefendant’s

trialstatutory speedyhad hisargument that the defendant waived
a of intent tosubsequently withdrawingand noticeright by filing

trial affirm.guilty speedyand a waiver. Weplead
16, 1990, theCounty grand jurya indictedAugustOn Grafton

(1986). Intaking,for unauthorized RSA 637:3bydefendant theft
1992, inwas incarcerated MassachusettsDecember the defendant

IAD, 2,1993,Februaryon thea Pursuant to thecharge.on different
dispositionfor a finalrequest“caused to be delivered” adefendant

byof his indictment. This action the defendantto be made theft
within days.to him to trial 180 See RSAobligated bringthe State

111(a). his606-A:l, grantedA official in Massachusettsart. custodial
onHampshire Aprilwas in Newand the defendant receivedrequest,

of 7 andtrial was scheduled for the weeks June13. The defendant’s
June 14.

3, of to enter pleaOn the defendant filed a “notice intentionJune
speedy byin to a trial causedguilty” “rightof which he waived his

12,in he withdrew his notice of intent tochange plea.” Julythis On
his to aguilty requested right speedyand that he “be affordedplead

both andguaranteed bytrial as the Federal State Constitutions.”
for of 4The defendant’s trial was rescheduled the weeks October

objectnotand 11. The defendant did to the rescheduledOctober
trial dates.

17, defendant moved to dismiss his indictmentSeptemberOn the
606-A:l,had art.180-day period expired.because the See RSA

111(a). objected, that the defendant had made “aarguingThe State
to the toattempt manipulate system by agreeing pleadcalculated

just withdrawing plea, knowingto and hisguilty prior jury selection
insignificant delay rescheduling,”that there would be a and

should not from trial ofspeedy requirementstherefore benefit the
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motion, andsuperior grantedIAD. court the defendant’sthe The
(1986).606:10, 11(c)appealed.the State See RSA

hisis that the defendant waivedargumentThe State’s sole
speedy dispositionto a of the theft indictmentstatutory right

until afterobjectnot to the rescheduled trial datesbecause he did
disagree.period lapsed.time had Weprescribedthe

therefore,task,our narrowundisputed;facts areunderlyingThe
for Cross v.legalthe trial court’s decision error.is to review Cf.

Prison, 591, 593, 542,Warden, 644 A.2d 543138 N.H.N.H. State
(1995).denied,(1994), 115 901cert. S. Ct.

111(a) tobroughtIAD that a berequires prisonerArticle of the
to a requestwithin after he has “caused be delivered”daystrial 180

jurisdic-him in anothercharges pending againstfor ofdisposition
111(a).606-A:l, 180-day period maytion. art. The be extendedRSA

v.speedy right,if his trial Johnsononly the defendant waives
(9th758, 1986); tothe is unableStagner, 781 F.2d 763 Cir. defendant

trial, 606-A:l, VI(a);art. or court a “neces-grantsstand RSA the
good open“for shown insary or reasonable” continuance cause

court, 606-A:l,or his RSA artprisoner being present,”the counsel
111(a). waiver, inabilityIn of a the defendant’s to standthe absence
trial, continuance, pending chargesor a the must beproper

with if a is not to trial withinprejudice prisoner broughtdismissed
V(c).606-A:l, The burden ofprescribed period.the time RSA art.

compliance government. Eaddy,is on the See United States v. 595
(6th 1979).341,F.2d 345 Cir.

McGann,A IAD v. 126 N.H.may rights.defendant waive State
(1985).316, 321, 452,A.2d 456 the of compliance493 Because burden

however,government,with the IAD is on the “mereprovisions
by and his trial isattorneysilence the defendant when the date set

(Colo.Allen, 73,does not amount to v. 744 P.2d 75Peoplewaiver.”
1987) statute); Skeen, 1332,(superseded by see Birdwell v. 983 F.2d

(5th 1993).1340 Cir. “The defendant did not have to thatdemand the
IAD,prosecutor and court with ascomply longthe the as he did not

affirmatively request they procedurethat follow a inconsistent with
Allen, 76-77; 902,it.” 744 P.2d at see Brown v. 706 F.2dWolff, 907

(9th 1983).Cir. “The contention made the wouldby shift the[State]
compliance provisions awayburden of with the of the from the[IAD]

court], it,[prosecutor and where Congress placedthe and onto the
prisoner. contraryThis is to the intent of the and to[IAD] [its]

345; Brown,obligatory Eaddy,. . . .” 595 F.2d at see 706language
F.2d at 907.

case,presentIn his statutory speedythe the defendant waived
right respect thirty-nine daystrial with to theonly between the
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Seeplead guilty.of of intent tofiling withdrawal his noticeand
(1st denied,, 1296, Cir.),1307 cert.Whitingv.United 28 F.3dStates

(1994).498, 499, thirty-nine378, Even those115 532 whenS. Ct.
periodtheperiod,from calculated timedays subtracted theare

notdoes180-day bylimit mandated the IAD. The recordexceeds the
that theto ordefendant was unable stand trialindicate that the

or hispresencein the of the defendanthearingcourt a formalheld
Webeyond 180-day period.a thewhen it set trial datecounsel

properly dismissed.conclude that the indictment was
III(a),IAD, 606-A:l,RSA art.todayhold that theWe

a prisonerto a trial within 180 afterrequires provide daysthe State
of hishas for a finalrequest dispositionto be delivered” a“caused

trial, excludingsuch aprovidingThe burden of afterindictment.
conduct, as thesuchdays bythat are caused the defendant’s

case, courta forthirty-nine days “plus periodin this reasonable
McGann, 322, 457,A.2d onsquarely126 at at isresponse,” N.H. 493

321-22,McGann,see 126 N.H. at 493the of the State. Butshoulders
(Ind.(dicta State, 954,441 956citingA.2d 456 Scrivener v. N.E.2dat

1982)).
tomay prisoner attemptsbe situations where theThere

(for daywhere is onmanipulate system example,the his trial set
172, plea daya of onguilty”files a “notice of intention to enterhe
171, later). case,adaysand then withdraws the motion six In such

toprisonerthe inseverely bringingState would be hindered the
however,statute, justtrial suchdays. contemplateswithin 180 The

prisoner. “goodconduct a Such conduct would cause”by constitute
continuance, IAD,for a and topursuant requestthe couldthe State

court,one “in the hisopen prisoner beingor counsel RSApresent.”
111(a).606-A:l, having jurisdictionart. of matter“[T]he court the

grant any or reasonable Id. Nonecessary[could continuance.”then]
such was in this case.soughtcontinuance

Affirmed.
THAYER,J., BROCK, C.J., dissented;whom joined,with othersthe

concurred.

THAYER,J., dissenting: disagree majority’s holdingI with the
that the actions of the notdefendant were sufficient to constitute a
waiver of his underrights agreementthe interstate on detainers
(IAD).

Initially, disagreeI with of applied bythe standard review the
the conductmajority. Whether defendant’s constituted a waiver

law,questionunder IAD is a and is subjectthe of to detherefore
McGann, 316,novo 321-23,State v. 126 N.H.review. See A.2d493
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1330,Black,452, (1985); v. 609 F.2d456-57 see also United States
(1980).(9th denied,1979), 449 Aftercert. U.S. 8471333 Cir.

law asfacts to thereviewing undisputed applyingthe and them
herein, his rightsI find that the defendant waivedstated would

under the IAD.
IAD on constitutional“The of the are not foundedprotections

1334;trial,” Black,of a fair 609 F.2d atrights, preservationor the
therefore, showingon a that the defendant didthey may be waived

(4th Cir.),Odom, 228,v. 674 230voluntarily,so United States F.2d
(1982).denied, 1125 previously recognizedcert. 457 U.S. We have

McGann, 321,IAD 126 N.H atmay rights,that a defendant waive
456, but not what actions orexactly493 A.2d at we have addressed

inaction to aby the defendant are sufficient constitute waiver.
jurisdictions that rightsOther have held defendants waive their

IAD in athey “affirmatively requestsunder the if to be treated
statute],tocontrary procedures prescribed bymanner the [the

. . a with stat­they] requests procedure. [or [theinconsistent
Odom, 674 F.2d at and citationprovisions.” (quotation230ute’s]

(Colo.omitted); Brown, 1332,Peoplesee also v. P.2d Ct.854 1335
1992) 1993).cases), denied, (Colo. 12,cert.App. (citing July When

McGann,we addressed issue of waiver in we cited approvinglythe
1982).(Ind. McGann,State, 441Scrivener v. N.E.2d 954 126 N.H. at

321-22, Scrivener,In Supreme493 A.2d at 456. the Indiana Court
objectheld that a defendant’s “failure to to the trial date when it

himpreclude[d] havingwas set . . . from the dis­[indictment]
Scrivener, 441 N.E.2d at 956.missed.” Other courts have reached

See, Suarez, 584,Similar conclusions. e.g., State v. 681 S.W.2d 586
(Tenn. 1984) (failureApp. object priorCrim. to to trial constitutes

(Fla. 1983) (IADwaiver); State, 193,Johnson v. 442 So. 2d 196 not
Moreover,self-executing). Supremethe United States Court has

objectheld that failure of a defendant to to trial toprior a trial date
that exceeds IAD statutory period maythe collateralpreclude

2291, (1994).Farley,review of the issue. Reed v. 114 S. Ct. 2300
thatmajority byThe holds mere silence the defendant cannot be

deemed a waiver complyingbecause the burden of with IADthe
case,rests on the State. In this the compliedState with IADthe

theywhen scheduled the defendant’s trial for ofthe weeks June 7
and June 14. took an by filingThe defendant then affirmative action

pleadnotice of intent to andguilty waiving rightsthe his under the
IAD. It was this action that reschedulingaffirmative resulted in the

Allen,of his. trial is Peopledate. This not a case like v. 744 P.2d 73.
(Colo. 1987),74 compliedwhere the State never with require­the^

IAD,ofments the and the took anydefendant never affirmative
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bar, ownat the defendant’sthetrial. In caseto thedelayaction
thatstatedpreviouslyhavetrial.start of his Wethedelayedaction

anot calleda isdelayfact thatdelays,evaluating “[t]hewhen
continuance,aasto its characterascontrollingnot‘continuance’ is

delayto thedelay limitedofperiodtheofnor is the reasonableness
322, A.2d at 456.McGann, at 493N.H.126by a party.”requested

compliedthatdefendantdate for thehad a trialscheduledThe State
anthen tookThe defendantof the IAD.requirementsthewith

defendant tookdelay.in a Once theaction that resultedaffirmative
that exceededaction, object a trial dateto tohis later failurethat

322,at 493rights. id.to hisstatutory should act waiveperiodthe Cf.
limits).(defendant’s IADthe457 tolledat silenceA.2d

correct, andismajority’s legal analysisthatassuming theEven
waiver, hasa itconstitutedoes notthat the defendant’s silence
for defen-tolling period thecalculated theincorrectly appropriate
between whenonly periodthat themajorityaction. holdsdant’s The

shouldwithdrawalsubsequenthis and hisdefendant filed noticethe
majorityIn so thestatutory period. doing,be subtracted from the

McGann,in Indicta McGann case.simplymore than theoverrules
actions,adelaysthat due to defendant’scalculatingwe held when

thedelayof of limited toperiod [is not]“the reasonableness the
322,493 Additionally,A.2ddelay requested by party.”a Id. at at 456.

IAD, thatperiod recognizedthe of the wecalculating tollingwhen
for fromresponse“a reasonable court be deductedperiod [should]

322,indelay the . . . indictments to trial.” Id. at 493any bringing
A.2d at 457. appropriate measuring determiningThe dates for the
amount of by requesttime tolled the defendant’s should run from

entry 3, 1993,of his notice of tothe intent on Juneplead guilty
atthrough least the on which trial hisdate the court rescheduled

trial, 21,July 1993. This would in tollingresult the forstatute
asforty-eight days, opposed thirty-nine,to and meanwould that the

24,statutory period expired Septemberon 1993. The defendant’s
dismiss, 17, 1993,motion to filed on September theagain tolled

statutory period. Therefore,See id. the trial court improperly
concluded that the State had bringfailed to trialthe defendant to

statutorywithin the limits.

BROCK,C.J., injoins dissent.the


