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surprisedhere him. beingWe do not believe that justly accused of
necessarilyone crime a forprepares person being ofaccused

another.
Bouchard, case,State cites State v. opening-the-doorThe another

Bouchard,to bolster position. however,its involved a defendant who
thatimplied he would not orwillingly anknowingly possess illegal

Bouchard, 583-84,substance. 138 N.H. at 643 A.2d at 964-65. We
upheld the trial court’s admission of evidence that hadthe defendant
possessed an illegal because ^the evidence refuted thissubstance

583-84,statement. contrast,Id. at 643 A.2d at inTrempe,965.
simply surprisedtestified that he was by police questioning.the He

not input issue his disposition concerningdid assaults on minor
96, 99-100,females. See v. Taylor, 375,State 139 N.H. 649 A.2d

(1994).376-77
Trempe has hiscarried burden of thatproving the trial court’s

wasruling orclearly untenable tounreasonable the of hisprejudice
Bouchard, 583,case. See 138 N.H. at 643 A.2d at 965. The State does

arguenot harmless,that the trial court’s error was see State v.
Vachon, 540, 544, 426,139 N.H. 659 (1995),A.2d 429 and we
therefore reverse remand for a new trial.and

Reversed and remanded.

All concurred.
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Cazden, of ManchesterClougherty and ElizabethKelliher &
brief, and Mr.and Ms. Cazden on theCloughertyB.CMichael

for theClougherty orally), plaintiff.

Manchester,Nixon, Raiche, of and Herbert H.Manning,Brown &
Associates, Portland,RA., L. andof Maine Nixon{DavidBennett &
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brief, and for theorally),Peter on Mr. BennettBennett the
defendant.

following anHORTON, interlocutory to usappealThis comesJ.
J.) denying the defendant’sSuperior (Conboy,order of Courtthe

termination claims ofwrongful plaintiff,motion the theto dismiss
defendant, Beverages,the Stateappeal,David On GreatWenners.

(Great State), wrongfulInc. that the terminationargues plaintiff’s
claims law a validHampshirenot under New becauserecognizedare

exists,remedy supremacythe clausestatutory preemptedare under
Constitution, uniformityof and thwartthe United States would the

the clause of Statesby bankruptcymandated the United Constitu-
525(b) of Code. affirm andBankruptcytion and section the We

remand.

tothis comes to us on a denial of aappealBecause motion
maydismiss a which befor either failure to state claim reliefupon

claim,granted or of ofpreemption that we assume the truth the
facts as inalleged plaintiff’s pleadingsthe and allconstrue reason­
able in mostlight plaintiff. Thomp­inferences the favorable to the

216, 1064, (1992).Forest, 215,son v. 136 N.H. 614 A.2d 1065 willWe
denyingaffirm trial court’s to if “thethe order the motion dismiss

allegations plaintiff’sin the ofpleadings reasonably susceptibleare
(bracketsa construction that would Id. andpermit recovery.”

omitted).quotation
The forplaintiff worked Great State for nineteen years, during

the of which apart petitionlater he filed for voluntary personal
son,The chief ofbankruptcy. executive officer State hisGreat and/or

State,the ofpresident Great asked to turnplaintiffthe assetsover
to ofeither or both them in contravention of a courtbankruptcy
order, which the toplaintiff refused do. StateGreat terminated the
plaintiff’s employment, broughtand he allegingsuit that his
termination a result bankruptcy filingwas of his his refusaland/or
to withcomply the demands to turn over assets.the

defendant, citingThe v. DorrHoward Woolen N.H.Company, 120
295, 297, 1273, (1980),414 A.2d argues1274 statutorythat awhere

exists, noremedy common law cause of action can lie. The defendant
contends that the aplaintiff has valid statutory remedy under the

525(b)United Bankruptcy 105(a),§§States See 11Code. U.S.C.
(1988). 525(b)Section bars fromprivate employers terminating or
discriminating with torespect the ofemployment a debtor or

thebankrupt under act because such orsolely debtor hasbankrupt
bankruptcy,filed for payfailed to a debt is ordischargeable,that

525(b). 105(a)been under 11discharged §the act. U.S.C. Section
permits bankruptcy order,the court to any process,“issue or
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provi-out thecarrytoornecessary appropriateisthatjudgment
105(a).§11 U.S.C.Bankruptcy Code].”of [thesions

termination,wrongfulfora valid claimIn to haveorder
the“one, employer terminatedthat themust show:plaintiffthe

retaliation; two, themalice, and thatfaith, orof badoutemployment
per­employeethebecauseemploymenttheterminatedemployer

heor becauseencouragewouldpublic policyacts whichformed
Shortcondemn.”wouldpublic policyacts whichto performrefused

(1992).364,76, 84, 37016, 612 A.2d136 N.H.Admin. Unitv. School
-remedy..whexe...the-lawnot amay pursuea commonplaintiffWhile

action,cause ofstatutoryit ato withreplaceintendedlegislature
N.H.297, at 1274; Thompson, 136Howard, N.H. atsee 120 A.2d414

statutory,1065, here, been no clear216, there has614 A.2d atat
Compareaction.law ofthe common causesupplanttointent

(proper, remedy agelforHoward, 414 A.2d at 1274120 N.H. at 297.
statute, agspecifically prohibitswhichbydiscrimination provided

action)suchpursuingforprocedurediscrimination and details wit\
525(b). 525(b) forremedy§ itself noprovides11 “SectionU.S.C.

Hicks, 980,B.R. 984In re 65by private employer,”violation a
(Bankr. 1986), or refer toproceduresArk. nor does it set forthW.D.

525(b) generallyother section of the Code. While sectionany
of it does not evidence an intentprohibits employment,termination

wrongfulto a common law of action for termination.supplant cause
arguesdefendant that the relies on theplaintiffThe next because

Bankruptcy support public policy wrongfulCode to the of hisprong
claim,termination it is preempted by bankruptcyfederal law. We

disagree.

The SupremeUnited States Court has defined circum­three
instances which state law is preempted under the clause.supremacy

“First, Congress can define explicitly the extent to which its
Co.,enactments state law.” v.pre-empt English General Electric 496

(1990).72, “Second,U.S. 78 in statutorythe absence of explicit
language, state law is pre-empted regulateswhere it inconduct a

Congressfield that intended the Federal toGovernment occupy
Id. atexclusively.” 79. law is“Finally, pre-emptedstate to the extent

actuallythat it conflicts with federal law.” Id.

Our review of the Bankruptcy Code reveals nothing that
triggers expressan ofpreemption state common law claims for

525(b).wrongful termination based on section English,See 496 U.S.
Therefore, proceedat to80. we the possible groundsother for

preemption. Under the second ofcircumstance anpreemption,
to occupy exclusivelyintent the field
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soregulationof federalfrom ainferred schememay be
thatinferencethemake reasonablepervasive as to Con-

it, where anorsupplementtono room for Statesgress left
interestin the federala whichAct of touches fieldCongress

towill be assumedsystemthe federalis so dominant that
subject.laws on the sameof stateenforcementpreclude

omitted). If the fieldellipses, and brackets(quotations,Id. at 79
tradi-includes an areapreemptedtoCongresswhich is said have

States, employmentoremploymentsuch astionally by theoccupied
1021,N.L.R.B., 909 F.2ddiscrimination, Farm v.Dairysee Jones

(7th must and1990), to be “clearCongress’ preemptintent1027 Cir.
omitted).79 While the(quotation496 U.S. atEnglish,manifest.”

its ofand treatmentquite pervasive,Code is extensiveBankruptcy
525(b), dealingalthoughnot.claims is Sectionwrongful termination

no ofsetemployment, providesof andbankruptcywith the issue
for wrongfulto enforce claims termi-procedures explicitor means

a claim ofpreemptno and manifest” intent tonation. We find “clear
law.wrongful termination under state

wrongfulis a of action for underNor cause termination
in law. An actual conflict existsState law actual with federalconflict

to with bothprivate party complywhen “it is for aimpossible state
and or where state law stands as anrequirementsfederal obstacle

purposeand of the full andaccomplishmentsto the execution
496 at 79 andobjective English, (quotationof U.S.Congress.”

omitted). 525(b)in and a lawprohibitioncitation The section State
for onwrongful public policycause of action termination based the

fact,inin that section are not areincompatible; theyset forth
wrongful relyingA claim oncomplementary. termination section

525(b) goals Congress protectwould the of to debtors fromfurther
discrimination and ensure that all that in theproperty belongs

in 11estate remain or be returned to the See U.S.C.estate.
(1988).525(b),§§ 542 That ofa cause action under State common

may plaintiff greater remedylaw offer the a than does the
notBankruptcy analysis. English,Code does affect our 496 U.S. at

(“[0]rdinarily,89 of action not pre-empted solelystate causes are
they impose liabilitybecause over and above that authorized by

omitted)).(quotationfederal law.”
We have considered the remaining argumentdefendant’s and find

321,unpersuasive. Vogel Vogel, 322, 595,it See v. 137 N.H. 627 A.2d
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of the defendant’s(1993). denialcourt’ssuperioraffirm the596 We
dismiss.motion to

remanded.andAffirmed

All concurred.

Hillsborough-northern judicial district
94-035No.

HampshireThe of NewState
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PuzzangheraJohn

9,August 1995

Howard, (MarkR.Jeffrey attorney general Zuckerman,S.
brief),attorney general,assistant on forthe the State.

Duggan, defender, Concord,James E. appellatechief of by brief
for the defendant.

defendant,PER CURIAM.The John Puzzanghera, was convicted
on counts ofthree the sale of a anddrugcontrolled two counts of

(1984to aaccomplice the sale of controlled drug, RSA 318-B:2 &
1994); (1986),Supp. RSA 626:8 a injury Superiorafter trial Court


