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hold that theWe thereforepersonnelofficer’s file.obtained from the
to in camera.decliningnot in review the filetrial court did err

Affirmed.

All concurred.
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evi-introduce, testimony,by experttothe defendantpermitting
Weprofile.”fit a offenderthat not into “sexualdence he does

andreverse remand.
Cavaliere, four counts ofdefendant, chargedwas withFrancisThe

assault, (1986), ofand two countsRSA 632-A:3felonious sexual
632-A:3,assault, (1986); RSAsexual RSA 629:1attempted felonious
Priorboy. toagainst teenagedto have committed aalleged been

to call antrial, informed the State that he intendedthe defendant
testify psychologicalwho would that the defendant’sexpert witness

The trialis not consistent with that of a sexual offender.profile
admissible, holding that it is relevant undercourt ruled the evidence

401(a)(1) 404(a), itof and and thatRules EvidenceHampshireNew
inis 702 under the standard enunciatedadmissible under Rule

Pharmaceuticals, Inc.,v. Merrell Dow 113 S. Ct. 2786Daubert
(1993). iscourt concluded that the evidence admissibleFinally, the

403, that offinding probative testimonyunder Rule the value the
by dangernot the of unfairsubstantially outweighedwould be

to theprejudice State.
challengeBecause the State does not the trial court’s determina-

profiletion that the sexual evidence was relevant character evidence
404(a), begin analysisunder Rule we our under Rule 702. We note

that court accepted parties’ stipulationthe trial the to the use of the
standard, Daubert,Daubert rather than Fryethe test. See 113 S. Ct.

1923).2795; States, (D.C.at v.Frye United 293 F. 1013 Cir.
Accordingly, we need not ofadoptiondecide whether the the New

ofHampshire test,Rules Evidence superseded Fryethe see
Daubert, 2794; 402, 405,113 Ct. at v. Cressey,S. State 137 N.H. 628

696, (1993),A.2d 698 and we decide this case under the Daubert
standard and Rule 702.

Rule 702 that aprovides qualified expert witness may testify,
in form otherwise, scientific,the of an oropinion technical, or“[i]f

specializedother knowledge will assist the oftrier fact to under­
stand the orevidence to in Expertdetermine a fact issue.”
testimony admitted under this rule “must be reliable to be admis­

404-05,sible.” 137 N.H. atCressey, 628 A.2d at 698. In weCressey,
outlined the reasons for this threshold reliability requirement,
including possibility juriesthe that may defer to thetoo much
opinion of ifexperts subjectthe is beyondmatter common knowl­
edge everyday experienceand opinionand if giventhe is with “the
air of thatauthority commonly accompanies expert’san testimony.”

405, 698; al.,Id. at 628 A.2d at see Myers et Expert inTestimony
Litigation, 1, (1989).Child Sexual Abuse NEB. L.68 REV. 20-21
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trialthelies withinreliability determinationRule 702The
405, at 698.at 628 A.2d137 N.H.Cressey,discretion.court’s sound

onlyas of that discretionan abusewill the determinationWe reverse
unten­wasrulingthat thedemonstrateappealing partyif the can

case.party’serror theprejudicedand that theable or unreasonable
936,526-27, 642 938id.; Whittaker, 524,N.H. A.2d138v.See State

(1994).
Brown,witness, haveAllen wouldexpert Dr.The defendant’s

the characteristicspsychologicallackedtestified that the defendant
a sexualopinion uponin He based thisfound sex offenders.typically

standard-upondefendant and severalhistory interviews of theand
Per-tests, including MultiphasicMinnesotaized thepsychological

(MMPI-2), MultiaxialMilon Clinicalsonality Inventory the—2
Inventory.(MCMI-2), SexMultiphasicand theInventory —II

based on hisDr. Brown’s conclusions wereTo the extent that
and ofclinical of the his review the defendant’sinterview defendant

grantedtrial motion to excludehistory,sexual the court the State’s
Cressey,in suchagree.his We For the reasons we statedtestimony.

to admissiblesubjective sufficientlyconclusions are not reliable be
407-11, A.2d atCressey,under 702. See 137 N.H. at 628Rule

699-701.
guiltDr. not of actual or innocenceopinionBrown did offer his the

hearing pretrialAt on motion toof the defendant. the the State’s
testimony,exclude his Dr. Brown as follows on directtestified

examination:

Now,Question: opinion you’rewhat is that toyour prepared
testify regardingat trial [the defendant]?
My opinion mywould onopinion,Answer: basedbe—

MMPI, MCMI,fromtesting the the thethe —
Multiphasic from a of theInventory,Sex review

anrecords and from ofextensive interview [the
, tvouW be that did not in-any"he showdefendant]

of the or intesting of the theany interviews
psychological characteristics which typicallyare

■offenders,found in inparticularlysex child
and also inparticularlymolesters childrepeat

molesters.
Question: Okay. yourSo it’s not that defen-opinion [the

offenses;chargeddid or did not commit thedant]
is that correct?
That isAnswer: correct. Because these tests could not tell
whether or not this individual did or did not
commit any particular onlycrime. These can
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particularthe haspersonwhether or notshow
mostwhich arecharacteristicspsychological

who is ato be with someonelikely associated
offender, child offender.child sexual

Dr. AnnatestimonyState the of Salter.hearing,At the the offered
that clinical research on sexual offenders demonstratestestifiedShe

by diversity appar-andsuch offenders are theirthat characterized
that thisnormality. diversity,Dr. concluded because ofent Salter

byout” as a meansway personthere is no to “rule a sexual offender
psychologicalof these tests.

inbyThe evidence the this case bears aoffered defendant
into the evidence we inadmissiblesignificant resemblance ruled

406-08, atCressey, Cressey,137 N.H. at A.2d 699-700. In we628 held
not, chief,as its inpart presentthat the State could of case the

testimony of a hadpsychologist that children been abused. Id. at
411-12, testimony628 A.2d at 702-03. We found such not to be

to besufficiently reliable admissible under 702 for severalRule
reasons, wasone of which the fact that the doctor’s conclusions were

data,based on oflargely interpretationher non-standardized and
that these not sufficientlyconclusions were tosusceptible adequate

409-10,cross-examination. id. atSee 628 A.2d at 701. We also
considered it important that among“[t]he consensus scholars is that

yetthere are as no scientifically reliable indicators of child sexual
abuse. There are symptomsno or in everybehaviors that occur case

abuse,of child nor are there or thatsymptoms behaviors are found
exclusively in child Id. 408,abuse cases.” at A.2d at 700628

omitted).and(quotation citation
Dr. Brown theutilized results of three standardized tests in his

first, MMPI-2,evaluation of the defendant. The the is a 1989
MMPI,ofrevision a widelythe psychologicalused that hastest been

employed inextensively the evaluation of sexual offenders. E.g.,
Taslitz, Myself IndividualizingAlone: Justice Through Psycholog-

Evidence, 1,ical Character 52 (1993);MD. L. REV. Myers,37-38
supra at Comprising133-34. several hundred or ques-true false
tions, the self-administered test incorporates whichquestions check
its own validity; validitythese “scales” are useful when a subject
may attempt to answer “inquestionsthe such waya as to be
perceived in a or light. Taslitz,more less favorable . . .” supra at
37. The other in“scales” the MMPI-2 subject’sassess the psycho-
pathology. The MMPI is generally interpreted in of profiles,terms

than scale,rather a single the most common interpretation being
Taslitz,two-point codes. supra at 38.

test,The MCMI-2 test,like the MMPI-2 is todesigned measure
presencethe of psychiatric ordisorders maladaptive psychological
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specificallyInventory,Multiphasictraits. Sexor Thepersonality
re-offenders, functionspsychologicalevaluatesfor sexdesigned

sexualdysfunction,such as sexualsexuality,to person’slated a
conclusions wereknowledge. Dr. Brown’ssexualdeviancy, and

of normative tests.on the results thesebasedprimarily
andhas been extensive researchDr. testified that thereBrown

includingMMPI, populationsa ofvariety“withclinical use of the
those whooffenders, and. . . convicted sexual offenderssexuál

in the of sexualstudies areapublishedtrial.” Theawaitingwere
two-pointprofiles, orparticulara ofsuggestoffenders number

offenders,codes, consistently inmay mayor not be elevatedwhich
onwill differsubject dependingthat of aprofile particularand the

denial, subjectthehistory, degree of and whethercriminalprior
Peters, Sexual& ChildE.g., Murphy Profilingoffense.admitted the

Considerations, BEHAV.19 CRIM. &Abusers: JUST.Psychological
(1992).24, 28

athat areagreedDr. and Dr. sexual offendersBrown Salter
ofbatteryorsingleand that there is no testheterogeneous group,

a is or not a sexualpersoncan determine whether istests which
testify guilt orBrown would not to the defendant’soffender. Dr.

rather,innocence; psycho-merelyhe offered that the defendant’s
Seewith of a sexual offender.logical profile was inconsistent that

407, expertsat 628 A.2d at 699-700. twoCressey, 137 N.H. The
possesschild to certaindisagree whether molesters tendupon

through psychologicalcharacteristics that are revealedidentifying
antesting, thereby psychologista to determine whetherenabling

ofplaces categoryindividual’s him within the child molest-profile
Dr. that inspecificallyers. Salter noted the tests are most effective

crime;or individuals who admit to shediagnosing classifying their
from hightestified that the tests suffer a failure rate when
deny theyto individuals who that committed aadministered have

sex crime.
ofpublishedThe studies in the field Dr.support pointSalter’s

that no groupview. She testified is test or of which canthere tests
if persona is a sexualdetermine offender:

is manyThe that sex do notproblem anyoffenders have
other deviancyother than the sexualpsychopathology

most of sexstriking.... characteristics offenders[T]he
from isdiagnostic standpoint apparent normality.the their

... Dr. Brown’s thistestimony personthat does[was]
offenders,not the of a ofhave characteristics subset sex

quitethat would[and] have been accurate. But 40the
percent of whosex offenders do not have any other
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disorders,who do not personalityor havepsychopathology
offenders, sayyou cannotalso. Sothey are sex whether —

aof sexdoes not have thethat someone characteristics
in psychopathologicalhe doesn’t score theoffender because

halftests when close to of offendersrange psychologicalon
You can beranges anyway. onlyscore in thosedon’t —to

accurate, have theonly say personcan that the doesn’tyou
of ofparticularcharacteristics a subset offenders.

Peters, 32; Myers, supraat at 133-35. Dr.Murphy supraSee &
tests,asserting by using batteryBrown that a ofdisagreed,

a of into aclassify majorityresearchers had been able to offenders
group profiles.of

702,In Rule trial courtruling the evidence admissible under the
factors that this from that wedistinguishnoted several evidence

First,in court thatCressey.held inadmissible noted the studiestfye
Cressey quantifiableinvolved in were “neither standardized nor

a whichthrough scoring procedure,”normative is not the case with
performedthe tests on Additionally,the defendant. the court stated

mind,that “Dr. Brown’s final Interpretive steps did not occur in his
was in Cressey.as the case” withagreeWe these of theelements

court’s analysis.

however,agree,We cannot with the trial court’s conclusion
that “the State will effectivelybe able to cross-examine Dr. Brown

exposeto unreliable assumptionselements or in appliedthe tests he
or to attack his onreliance the results of particularthe studies in
the literature.” In Cressey, we were concerned factby the that
“[t]he consensus among scholars is that there are as noyet
scientifically ofreliable indicators child sexual abuse.” Cressey, 137

408, omitted).N.H. at 628 A.2d at (quotation700 It was in part
uponbased this concern that we found expert’s testimonythe in

Cressey would be “effectively beyond reproach,” and, even after
cross-examination, “likely to emerge 410,unscathed.” Id. at 628
A.2d at 701. This was so because expert’sthe inopinion Cressey
depended not on any

one indicator or symptom, but onrather her interpretation
of all the factors and information before her .... An
expert using this methodology may candidly acknowledge
any or potentialinconsistencies inshortcomings the indi-
vidual ofpieces evidence she presents, but can easily
dismiss critiquethe by saying that her evaluation relies on
no one ¡symptom indicatoror and that her conclusions still
hold true in light of all the other available factors and her

inexpertise the field.
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aprofiling suspectedId. hold the same to be true in area ofWe the
(“Givenat that offenders aMyers, suprachild abuser. 134 sex are

it isgroup, findingsunderstandable that researchheterogeneous
al.,equivocal.”); Murphyhave been et Treatment: TheOffender

TheProfiling Abusers,Perils Child Sex 7and APSACPitfalls of
(1994) (“No3,4 particular profile predicts propensityADVISOR a for

offending. A ofsignificant proportion maysexual exhibitoffenders
al.,measurable etpsychopathology.”); FrequencyEricksonno of

55Types AmongMMPI Two-Point Code Sex J.Offenders, CON-
566, (1987) (“Attempts& PSYCHOL. 569SULTING. CLINICAL to

ofidentify likelyindividuals as sex offenders on basis theirthe
MMPI areprofiles reprehensible, although they becomingare
increasingly common as accusations of child ingrowsex abuse

we the trialfrequency.”). Accordingly, rulingreverse thatcourt’s
admissible,istestimony and proceedingsthe remand the case for

with this opinion.consistent

Reversed and remanded.

All concurred.
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