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ClaytonP.C., (Gregory S.Martin, of LittletonDowns Rachlin &
plaintiff.fororally),and thethe briefon

(Doreen onF. theConnorNourie, P.A., of ManchesterWiggin &
theorally), for defendant.brief and

(CLD), thedefendant, appealsInc.Paving,BROCK, CLDC.J. The
J.) between(O’Neil, agreementa leasethatdecisionSuperior Court

Dunn, indemnifytorequired CLDClayton L.plaintiff,and theCLD
and remand.lawsuit. We reversenegligenceDunn for a

ofDunn, awife, are the sole ownersRosemaryhisDunn and
presidentis theCLD. DunnLaconia, theywhich lease toingarage

injuredwas when1989, Bosse, employee,a CLDIn Donaldof CLD.
filed suitBossepremises.theexplodedtank at leasedstoragean oil

claiming thatpremises,in owner of thecapacityhis asagainst Dunn
ainpremisesthe garagefailed to maintainnegligentlyDunn

Bosse hazardsto warn ofsafe condition and failedreasonably
thoseexisting on premises.

action his company,filed instantsubsequently againstDunn the
inCLD, obligated to him Bosse’sclaiming that CLD was defend

lease,formagreement,a The apursuant agreement.action to lease
then, inand a handwritten adden-subject premisesdescribes the

dum, provides

Clayton responsibilityDunn nothat the landlord shall have
of areasgrounds any workingfrom sheds or thegaragesthe

Inc.bythe men andincluding equip, Pavingowned CLD
agreesthis CLD Inc. to takeagreement PavingUnder lease

keepingfor work andresponsibility maintaining the areas
noneighbors. Includingthe to thegrounds presentable

of on thedumping any property.hazardous materials

ruled, although agree-pleadings,court on that theThe trial the
choose,language lawyera would thement “not written inwas

[Dunn], landlord,with CLD .... asliabilityallagreement places
men,to for theaccept legal liability equip-... allrequired CLD

onment, the business could have theand deleterious effects
wasHolding provision expressthat the anneighborhood.” indem-

court that wasnity agreement, required indemnifythe ruled toCLD
Dunn the of Bosse lawsuit. itsAlthoughfor defense the it based

solely on the court Dunn toruling pleadings, testify,the allowed
making understandingrecord of “his of inagreementa the rental

it to an appeal.”case was relevant
contending “respon-that its toappealed, agreementCLD assume

maintainingfor the leased not ansibility” premises does constitute
agreement. Dunn thatexpress indemnity cross-appealed, arguing



122

impliedthe lease “create an contractual indemnificationprovisions
fromarising a accidentworkplace the waswhereforrdaims accident

a CLD Dunnby dangerous by employee.”conditions createdcaused
seeks, attorney’salso fees and costs.

indemnity, provisions wayinanalyzeWe the same we do
contract Commercial Union Assurance Co. v.provisions.other

1111, (1980).620, 623, 419120 N.H. A.2d 1113 We look toBrown Co.,
time, made, id.,atparties’ agreémentthe intent the wasthe

itsconsidering agreement,. provisions, subject“the written all its
matter,, of at. theparties agreementthe situation the the time was

Co.,object Zoppo v. Cityentered and the intended.” R. Inc.into, of
Manchester, 1114, (1982).1109, 1311,122 N.H. A.2d 1314-15453

terms,contains limitagreement ambiguousUnless the we our
toreview the four corners of the document itself. v. Young,Walsh

(1995).693, 695, 660 1139, 1141.(1995)A.2d meaning139 “[T]heN.H.
ultimatelyof a contract is a of law for this to"court decide.”matter

710,708,Operators, Jenney,Restaurant Inc. v. 128 N.H. 519 A.2d
256, (1986). express258 indemnity agreementsWe construe nar­

rarelyand will them.rowly imply Royer Foundry & Mach. Co. v.
Iron, Inc., 649, 651-52, (1978).145, 147N.H. 118 N.H. 392 A.2dGrey

In Hampshire,, “expressNew islanguage tonecessarynot
a toobligate [party] protect against injuries resulting from the

party’s] negligence where parties’[other the intention to afford
such protection is evident.” Commercialclearly Union Assurance
Co., 623,120 N.H. at 419 A.2d at 1113. In the context ofanalogous
releases, imposed requirementwé “no thathave term ‘negli­the
gence’ anyor magic appear release,other words in the longas as the

oflanguage andclearly specificallythe release indicates the intent
to liabilityreléase the defendant from personal injuryfor bycaused

negligence.” Melton,the Audley 416, 418,defendant’s' v. 138 N.H.
777, (1994) (citation,640 omitted).A.2d 779 quotation, and brackets

The trial court erred when it found that the handwrittentwo.
sentences constituted an express provision.indemnity Although not

no,dispositive, form of the “indemnity”words or “negligence”
inappear anywhere agreementthe lease or in the handwritten
alsoaddendum. Absent are the traditional words to expressused

•indemnity or the orrelease ofassumption legal liability. On their
face, the., two sentences evince intent that shouldCLD bean.
responsible for maintaining the work of premises.areas the leased
We cannot conclude that by including the stating thataddendum —

“shall responsibilityDunn have from grounds[,]no the garagest,]
sheds[,] working areas[,]or any of the including the men and
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“clearly specif-andparties. . .”—theby CLDownedequip[ment]
indemnifyto Dunnintent,” id., CLDrequiretotheically indicate[d]

one thatas theto accident suchanincurred dueliabilityfor
“responsible” doesof the wordaction. Usethe Bosseprecipitated

(where “no418-19, 779640 A.2d atatid.gonot that far. See
theof defen-releasingnotionis called to theattentionparticular

inexculpation clausenegligence,”for his ownliabilitydant from
ineffective). thatan intent CLDexpressingthanRathercontract

harmless, allocatesmerelylanguagethe leasehold Dunnshould
weAccordingly, reversepremises.forduties the leasedmaintenance

expressincluded anthat the contractdeterminationthe trial court’s
provision.indemnity

express indemnityisthat there noweBecause conclude
Dunn’s conten­in we must consideragreement,leaseprovision the
Collectramatic,indemnify.to Seedutyis an impliedtion that there

318, 320-21, 499N.H.Corp.,Fried 127KentuckyInc. v. Chicken
Id.;(1985).999, rarely indemnity. Royerwill imply1000 WeA.2d

651-52,Co., at A.2d at This118 N.H. 392 147.& Mach.Foundry
in andsimple pragmatismnotion foundedreflects “adisinclination

responsibility forfairness, negligentwho are should bearthat those
Collectramatic, Inc., 321, at127 N.H. at 499 A.2dnegligence.”their

omitted).1000 (quotation
Collectramatic, Inc., impliedIn we we have foundnoted that

cases,in two and thatindemnity stated

to aagreed performcase the indemnitor hadeach[i]n
each,In the indemnitor wasservice for the indemnitee.

each,have And in theperformed negligently.assumed to
was that harm to inpersona condition caused a thirdresult
of Innon-delegable dutya of the indemnitee. neitherbreach

atto negligent,was the indemnitee assumed have been
a to harmfulbeyondleast failure discover the condition.

Id.; Sears, 286,282,& v. N.H.see also Roebuck 112 294Philip,Co.
(1972).211,A.2d 213-14

express indemnity solelyThe trial court found based on the
and did not consider Dunn’s nopleadings testimony. The court found

facts. the that tocourt stated order addressSpecifically, “[i]n [the]
question implied indemnity], testimony would be tonecessary[of

whether had ofknowledge dangerousascertain the condi­[Dunn]
instance,intion.” do not find facts first especiallyWe the where to

credibilitydo so would an ofrequire evaluation the of witness
See, Co.,v.e.g., LibertyCarter Mut. Fire Ins. 135 N.H.testimony.

(1992) (issue406, 409, 221,605 byA.2d 222-23 not resolved trial
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review);court for Fiskunripe appellate v. Atlantic National Ins.
353, (remandCo., 356, (1967)688,108 N.H. A.2d 691236 necessary

where trial findingcourt did not make a tonecessary judgment).
Accordingly, implied dutywe decline to decide whether CLD has an

Dunn,to indemnify and remand the matter to the superior court.
Dunn finally regarding first,asserts two claims attorney’s fees:

any indemnity,that orexpress implied, necessarily fees andincludes
second,in action;costs underlyingthe Bosse and that such indem-

alsonity includes costs presentfees and for the action. Neither
court;passed uponclaim was trialby appearsthe neither in Dunn’s

cross-appeal. us,notice of As neither issue is properly before we
decline to rule on them.

Reversed and remanded.

All concurred.
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