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review);court for Fiskunripe appellate v. Atlantic National Ins.
353, (remandCo., 356, (1967)688,108 N.H. A.2d 691236 necessary

where trial findingcourt did not make a tonecessary judgment).
Accordingly, implied dutywe decline to decide whether CLD has an

Dunn,to indemnify and remand the matter to the superior court.
Dunn finally regarding first,asserts two claims attorney’s fees:

any indemnity,that orexpress implied, necessarily fees andincludes
second,in action;costs underlyingthe Bosse and that such indem-

alsonity includes costs presentfees and for the action. Neither
court;passed uponclaim was trialby appearsthe neither in Dunn’s

cross-appeal. us,notice of As neither issue is properly before we
decline to rule on them.

Reversed and remanded.

All concurred.
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Bedford, ofDouglas, ConcordDouglasand &ofTefft,E.Stanton
brief, Douglasand Mr.(Mr. III on theDouglas,and Charles G.Tefft

orally), plaintiff.for the

(FrancisHess, P.A., Murphy,G.Nixon, of ManchesterHall and
forbrief, orally), theand Ms. Nixonon theLeslie C. NixonJr. and

defendant.

(town),defendant, BostonJOHNSON, the Town of NewJ. Both the
of thefrom a decisionappealE Quirk,Thomasplaintiff,and the

J.) zoningtown’s ordinanceinvolving the(Hampsey,Superior Court
plaintiff’stherejectedThe courtcampground.and plaintiff’sthe

unreasonable, effectsordinance iszoningthat the town’sarguments
law, withof the and interferesequal protectiona himtaking, denies

rejected town’scourt also therights. Thepropertyhis vested
its for costs. Weattorney’s granted requestfor butrequest fees

affirm.
in forcampgroundThe his 85.77-acre 1979plaintiff purchased

$125,000. twenty-ninebuilt on theprior campsitesThe owner had
requiredreceiving approval.the State Withoutproperty after

authorization, developedplaintiffor local the furtherseeking State
later,years the had 130campground approximatelythe land. Nine

water, sewer,campsites, hookups,with and electrical andeach
1987,utility hookups. Apriltent with limited In theseveral sites

Hampshire and Follution Control CommissionSupplyNew Water
theinspected plaintiff’s property unapprovedthe and discovered

the well as violations.expansion campground sewageof as extensive
to with Stateplaintiff complyThe commission ordered the either

hisoperating campground.orregulations cease
1988, toplaintiffIn and the financemoney largely1987 borrowed

required commission’simprovements bythe the order.campground
plansofapproval improvementnot wait for State or local hisHe did

makingthe loans and some of theobtaining expenditures.before
did a formalplaintifftrial court found that the not fileThe

23,approval Januaryfor subdivision until 1989. In thisapplication
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requestedapplication, permission campsiteshe to maintain 167 and
twenty-three May onlyapproved15, 1989,tent sites. On the State

campsites twenty April August123 and tent sites. Between 1989and
approved plaintiff’s1990, the State also the construction and

operation septic systems.of four' zoning1989,In March town enactedthe the that is atamendment
requirementinissue this case: a “buffer zone” for recreational

campgrounds. comparableThe buffer is line;zone to a itsetback
prevents developmentcertain land within a ofminimum distance
campground perimeters. The first version of the re-amendment
quired buffer,a 300-foot but the town later decreased the buffer to

prohibits buildings,200 facilities,feet. The ordinance recreational
spaces, campsites,trailer and tent sites in the buffer zone.The inner

may any purpose, undergroundincluding100feet be used for other
vegetationNaturalutilities. must be maintained on the 100outer

feet.
rejected plaintiff’s applications1990,In townthe the for a

building permit and a variance for the construction of a new
plaintiffrecreation hall that would onencroach the buffer zone. The

againstthen filed suit the town. He claimed that the buffer zone
requirement takingunreasonable,is effects an unconstitutional of

property, right equal protection, impairshis violates his to and his
right develop campground’svested to the land within his buffer

week-long superior13, 1993,zone. On trial,December after a the
grantedcourt ruled in favor of Later,the town. the court the town’s

attorney’smotion for costs but denied its motion for fees.
appeal, findings rulings“On we sustain the and of the trial

they lacking support bycourt unless are in evidential or tainted
error of law.”Southern N.H. Hudson,Water v.Co. Town 139N.H.of

(1994) omitted).(quotation139, 141, 847,649A.2d 848 and brackets
proceedingsIn plaintiffthe solelycourt,before the trial the relied

on the State Constitution. Because this court will not consider on
appeal arguments Cityissues or below,not raised Perron v. of

(1988),Somersworth, 303, 305,131 283,N.H. 553 A.2d 284 willwe
not consider the Federal Constitution in our and willexamination

jurisdictions only analysis.cite law from other to aid our

I. Due Process

plaintiff argues requirementThe arbitrarythat the buffer zone is
(1)and suggested bybecause:unreasonable its enactment was first
Dodge,a selectman,town Willard and did not issue from formal

investigation regarding (2)campgrounds;or research and it was
primarily anticipated problems mighttointended address that arise'
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with of find buffer zonedevelopment campgrounds.the We thenew
to reasonable.requirement be

thatprocess requires zoningdue restrictions beSubstantive
town See v. Townrationally legitimate goals.related to Asselin of

(1993).368, 372, 247, CaspersenN.H. 628 A.2d 250 InConway, 137
637, 759, (decided646,v. Town 139 N.H. 661 A.2d 766 JuneLyme,of

27, 1995), that,opined specialChief Justice Brock a concurrencein
occasion,”“given thisappropriatean we should review standard.

issue,thisparties arguedBecause us have not briefed orthe before
time; hence,we are not faced with such an occasion this weat leave

day a offor another consideration standard.properthe

arriving regulation,In at a to a town maydecision enact a
consider the town selectmen’s and board mem­properly planning

“knowledge concerning conditions,bers’ such factors as traffic
uses, etc.,surrounding resulting from thefamiliaritytheir with area

105, 108, 253,involved.” v. 111Vannah N.H. 276 255Bedford, A.2d
(1971) (zoning adjustment variance),board of regardingdecision

Sanbornton,overruled other grounds byon Cook v. Town 118of
668, 1201,671, (1978).N.H. 392 A.2d 1203 A town must consider

current as well as anticipated enactingrealities when zoning
regulations. Meredith, 616, 621,Patenaude v. Town 118 N.H.Cf. of

(1978)582,A.2d392 585 (planning approvalboard of subdivision
Inplan). reviewing of particularthe areasonableness zoning

are thatprovision, we mindful is a function,zoning legislative
Chester, 434,Britton 441,v. Town 492,134 N.H. 595 A.2d 496of

(1991), and “[j]udging legislationthe wisdom of the ... is not the
function of this court.” Dover,v.Sedgewiek City 193,122 N.H.of
198, 490, (1982).444 A.2d 492 “Given presumptionthe that zoning

valid,ordinances are we consider whether the supportsevidence the
trial court’s decision upholding the provision.” Asselin, 137 N.H. at
372, (citation omitted).628 A.2d at 250

The trial court found that proposingbefore a buffer zone
requirement, DodgeSelectman his“set forth own camping experi­
ence, thatstating campgrounds tend to be noisy theysince are
‘recreational destinations’ with activities running intowell the
evening. He also use;their intensitydescribed of land i.e. the

ofconcentration campsites within relativelya small area.” The
town’s decision to adopt Selectman Dodge’s suggestion was not
arbitrary, but rather aftercame serious deliberation. Minutes of

boardplanning meetings thatreveal the planning board members
inengaged “much .discussion . . with public present.”the During

discussion,this boardthe members considered the various problems
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withland use associatedintensiveby particularlythecreated
to avoidnecessarythat a buffer wasThey concludedcampgrounds.

abutters fromnoise, protectand “partiallycontainunsightliness,
campground.”thebeyondperilof fire or otherspreadthe rapid
371, A.2did. at 628goals.town Seeimportantlegitimate,areThese

anticipatedwithconcernedprimarilytown was249-50. That theat
ones is irrelevant.existingtworather than thecampgroundsnew

of621, lightIn theA.2d at 585.Patenaude, N.H. at 392118See
towe deferprovision,buffer zonegiven theconsiderationextensive

efficacy.and Seenecessityas to itsjudgmentboard’splanningthe
trialhold that the198, 444 A.2d at 492. We122 N.H. atSedgewick,

ait isvalid becauseprovisionin thefindingdid not errcourt
process requirementsthe dueconsistent withregulationreasonable

constitution.of our

Property“Taking”II. Unconstitutional of

is andregulation onerousthat the bufferplaintiff arguesThe
therefore,and,propertyof hisdestroys the valuesubstantially

Wetaking just compensation.withoutunconstitutionaleffects an
disagree.

“nothatI, provides12 of our constitutionPart article
him, or toappliedbe taken fromof a man’s shallpart property

consent,uses, representativeor that of thewithout his ownpublic
use,right toBy protectingof the fundamentalbody people.”the

this restrictsproperty, provisionand of one’sdisposepossess, enjoy,
Hanover,Buskeyland use. v. Townregulatetomunicipal powers of

(1990). However,406,318, 322, beyond409 is“[i]tN.H. 577 A.2d133
health,promote safetyto thezoning propertythat the ofquestion

a of theof is valid exerciseand welfare thegeneral cpmmunity
may delegate municipalities.”to Id.which the Statepolice power

ordinances, nature, restrict the use of“by veryAnd theirzoning
323,rights.”individual Id. at 577 A.2dproperty adverselyand affect

omitted). ordinance,A zoningat 410 reasonable there­(quotation
if afore, an unconstitutional its “totaking only applicationeffects

economicallythe owner an viable use of hisparticular parcel denies
322, Conversely,or land.” Id. at 577 A.2d at 409. “[reasonableher

that limit uses of but do notzoning regulations property,economic
substantially destroy the value of an individual ofpiece property,

324, omitted).Id. at 577 A.2d at (quotationare constitutional.” 410

that a economicquantify property’s viabilityTo the extent
is court first mustby government regulation,diminished the define

case,In presentthe affected the the viewsproperty. plaintiff the
as land withinproperty arguesthe the buffer zone. He thataffected



131

i.e.,absolutely,of we shouldcritical is his lossthe factor the size
andof land within buffer zone beforecompare the value the the

and thatreject argumenthis conclude theregulation.after the We
loss asplaintiff’sin this is of themeasure case the sizeproper

compared to the value of his entire campground.
Harbor,on v. Unitedplaintiff heavilyThe relies Loveladies Inc.

States, (Fed. 1994),28 1171 Cir. where the Federal CircuitF.3d
auponof focused acres ofAppealsCourt twelve-and-one-half

in analysis. supportits nottakings250-acre tract Loveladies does
contention, however,plaintiff’s explicitlythe because the court

adoptto a thebright-line propertydeclined rule to define relevant
Instead,analyses.takingsin Id. at 1181. the courtLoveladies

to“a flexible account for factualapproach, designedembraced
nuances.” Id.

Focusing portion mayon a discrete of a larger tract be
appropriate where land forfragmentedthe owner has the property

See, Mahon,distinct or v.development e.g.,uses. Penna. Coal Co.
(surface(1922)393,260 U.S. 414-15 rights distinguished from

Harbor, (landmining Inc.,rights); Loveladies 28 F.3d 1174at
developed or sold regulatorybefore environment not con­existed

denial).sidered part propertyof affected by permit A narrower
focus may properalso be where ofportions largerthe havetract
already Harbor,been dedicated to Seepublic.the Loveladiesbenefit
Inc., 28 F.3d at 1181. While these pertinentfactors are consider­
ations, do not professwe to intoconvert athem conclusive test.
Moreover, these doconsiderations not from generaldetract the rule
that property cannot “establish a ‘taking’ simply byowners showing
that they have been denied the to aability exploit property interest

theythat heretofore had believed was for development.”available
Penn (1978).Central v. NewTransp. 104, 130Co. York City, 438 U.S.

case,In presentthe we find compellingno toreason view
the perimeter as a segmentdiscrete of the Thatcampground. the
plaintiff has perimeternever thetreated of his campground as
distinct from the interior supports finding.this “At least where an

possessesowner a full of rights,‘bundle’ property the destruction of
one ‘strand’ of the bundle is not a taking, aggregatebecause the
must inbe viewed its entirety.” Allard, 51,Andrus v. 444 U.S. 65-66
(1979); Co.,see Transp.Penn Central at438 U.S. 130-31.

plaintiffThe concedes that unless his perimeter is asviewed a
unit,discrete he cannot establish that zoningthe ordinance sub-

stantially destroys histhe value of land. Accordingly, upholdwe the
trial court’s determination nothat unconstitutional taking occurred.
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III. ProtectionEqual

toright equaltown violated histhat theplaintiff arguesThe next
to“targetedisrequirementthe buffer zoneprotection because

opposedon land ascamperswho theiraffect those landowners have
the trial court’shousing.” upholdhomes or cluster Weto mobile

and othercampgroundsthat differences betweendetermination
by the town.justified dissimilar treatmentproperties

Constitution, a middle tierHampshirethe New“Under
zoningin in ais and order for a classificationanalysis employed,

reasonable, arbitrary,must notto constitutional it beordinance be
a fair andhavingand must of differenceupon groundrest some

v. Townobject legislation.”substantial to of the Asselinrelation the
(1992)576, 577, 132,Conway, (quotation135 N.H. 607 A.2d 133of

omitted).

about use of recre­particularlyConcerns the intensive
dominated the board’s discussionscampgrounds planningational

buffér from his assertion that heregarding requirement.the Aside
situated, nosimilarly plaintiffand land owners are the offersother

intensity propertiesof land on residential isevidence that the use
Instead,that on he main­campgrounds.to recreationalcomparable

erroneouslytains that the trial focused the whoupon peoplecourt
propertiesuse the rathek than the owners. His contention is without

merit; is torequirement designed mitigate negativethe buffer
use,of land not land trial court couldownership.effects intense The

thatreasonably campgroundsconclude recreational are used more
Thus,thanintensely residential we find a clear distinc­properties.

campgroundsbetween recreational and permanent housingtion
developments sufficient to warrant disparate respecttreatment with
to inrequirementsthe buffer this case.

RightsIV. Vested

plaintiffThe contends that he has a torightvested complete
expansion campgroundthe of his into the buffer zone because he

built “oversized andseptic systems a recreation hall to 275support
sites,”total and $355,000because he “borrowed and sunk into his

campground.” We trialuphold the court’s determination that “the
failsevidence to establish of rights.”the existence vested

relies,who faith,landowner inreasonably good upon[A] the
anyabsence of thatregulation prohibit proposedwould a

aproject acquires rightvested to complete projectthe
(1)where the owner has inengaged substantial construe-
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(2) liabil-incurred substantialor hasproperty,tion on the
faithgoodto his reliance.directlyities related

82,227, 232, 604 A.2d 85N.H.135Hussey Barrington,v. Town of
statutoryof(1992). land with noticepurchases“A whoperson

few,justify any,ifthat land canright developto the toimpediments
development rightsofexpectationslegitimate investment-backed

constitutionally protected propertyofrise to the levelwhich
745,Bd., 751, A.2d125 N.H. 485v. N.H. Wetlandsrights.” Claridge

(1984). Therefore, owner commences287, propertywhen a291
securing requiredtheprioran investment toconstruction or makes

andof work liabilitiescompletedthebuilding permits, portion
not considered.to the of the areprior obtaining permitsincurred

(N.J.375, 1971); Mobilv. 277 A.2d 382Cunningham,See Donadio cf.
(1972)Keene, 155, 158, 628,112 N.H. 290 A.2dCorp. v. 630Oil

(landowner fillingnot to construct stationacquire rightdid vested
forby filing application permit).

assume,if arguendo, plaintiffEven we that the did sub­
instantially campground expansioninvest before the buffer zone
established, risks,his “inrequirement was investment taken the

statutoryface of or do not aregulatory impediments,” support
751,rights Claridge,vested claim. See 125 N.H. at 291.485 A.2d at

At no zoningtime before the ordinance was amended did the
orplaintiff approvalseek State local for additional sites within or

without the buffer Any expectationszone. that such wouldapproval
unreasonable,forthcomingbe were particularly because the State

previously had limited campgroundthe to a total of 143 lots despite
plaintiff’sthe forrequest 167 andcampsites twenty tent sites.

Moreover, plaintiff’sthe to maintainpermit 143 lots stated in capital
that “no mayletters new sites be created without obtaining State

addition,subdivision Inapproval.” even without require­the buffer
ment, much of the campground perimeter is wetland and notmay be
developed. agreeWe therefore with trialthe court’s determination

plaintiff’s plans sites,that “the to expand campgroundthe to 275
zone,largely utilizing the knowing requirementsbuffer without the

for and the toability obtain State and local approval, would appear
to be a projection upon speculation.”based The trial court correctly
found that the had notplaintiff acquired any rightsvested that
would him toentitle build in the buffer zone.

V. Costs

plaintiff’sThe final isargument that the trial court erroneously
$6,081.35 inawarded costs to town.the We disagree.
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costsrequestinga motion27, 1993, town filedtheDecemberOn
townbecause theobjected, partinplaintifffees. Theattorney’sand

formotiondenied theThe courtits costs.not itemizedhad
becausemotion for costsrule on thetoattorney’s fees and declined

formotionfiled aThe townbeen itemized.yetcosts had notthe
filed anThe plaintiffanreconsideration, included itemization.which

accuracy of the itemizedthechallengedid notobjection in which he
costs.

theis thatcomplaintof plaintiff’sthegravamentheappeal,On
thanratherfor reconsiderationin its motionits coststown itemized

superiorof costs. Becauseitemizeda memorandumfiling separate
for reconsid-answer motionsparties torequiredo notcourt rules
59-A(2), theCourt,” R.SUPER. CT.by the“unless orderederation

for recon-motionconsidering the town’sbycontends thatplaintiff
of ancosts, himdeprivedthe courtmotion foras asideration

to the itemization.objecttoopportunity

theawardinginnot abuse its discretiontrial court didThe
substance.form overargument elevatesplaintiff’scosts.town The

for reconsid­objections to motionsrequirenotrules doWhile the
case,Inobjections. presenttheeration, not suchthey prohibitdo

on thethat it would rulepartiestheinformedexplicitlythe court
plain­town’s itemization. Thereceiving thefor costs afterrequest

costs issue wouldtherefore, a decision on thetiff, had notice that
of ain the formThat the itemization camefollow an itemization.

is irrelevant.motion for reconsideration

court should notthat the trialcomplainsalsoplaintiffThe
it wasmotion for reconsideration becauseon the town’shave ruled

59-A(l). disagree.R. Unlikedays SUPER. CT. Wefiled two late. See
fees, town’s motion for costsattorney’sfor thethe town’s motion

thedenied, court’s order indicated thatsuperiorand thewas not
if anthe cost issue the town filed itemization.court would address

itemization, therefore, seekingtown was notits cost thefilingIn
invita­reconsideration, with the court’ssimply complyingbut was

impose nosuperiorcosts. court rules deadlinetion to its Theitemize
costs, of tofor and costs are allowed “as courserequestfor afiling

87(a). notR. trial court didSUPER. CT. Theparty,”the prevailing
considering town’s motion.bydiscretion theabuse its

Attorney’s FeesVI.

shouldargues plaintifftown that thecross-appeal,In its the
that an awardThe court determinedattorney’s fees.the town’spay

in this case becauseinappropriatebeattorney’sof fees would
legalhis of athroughout pursuitclaim orplaintiff’s]in“nothing [the
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faith, or to harass thefrivolitybad an intentremedy indicated
motionreviewing“In trial denial ofTown.” the court’s the [town’s]

fees, and notto trial court’s decision willattorney’sfor we defer the
Town Littleton v.overturn it an abuse of discretion.”absent of

780, (1994).419, 424,Taylor, 640 A.2d 783138 N.H.

nottrial court did abuse itsconclude that theWe
forperson penalized merelydiscretion. “no beBecause should

Adams,lawsuit,”a Harkeem v. 117 N.H.defending prosecutingor
687, 690, 617, (1977), attorney’sof“[a]n377 A.2d 619 award fees is

rule,” Prudhomme,exception Flanaganthe than the v.rather 138
(1994).561, 576, 51, lawsuit,ByN.H. 644 A.2d 62 thisbringing the

plaintiff hisprevent legitimatetried to interference withunwanted
reasonable,actionproperty pursued by advancingHe hisinterests.

mistaken, interpretationsalbeit of the constitutional law of takings
equaland To townprotection. allow to attorney’sthe recover fees

under these circumstances of“might unjustly deter those limited
resources from orprosecuting defending suits” in the future.
Harkeem, 690,at117 N.H. at377 A.2d 619.

Affirmed.

All concurred.
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