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faith, or to harass thefrivolitybad an intentremedy indicated
motionreviewing“In trial denial ofTown.” the court’s the [town’s]

fees, and notto trial court’s decision willattorney’sfor we defer the
Town Littleton v.overturn it an abuse of discretion.”absent of

780, (1994).419, 424,Taylor, 640 A.2d 783138 N.H.

nottrial court did abuse itsconclude that theWe
forperson penalized merelydiscretion. “no beBecause should

Adams,lawsuit,”a Harkeem v. 117 N.H.defending prosecutingor
687, 690, 617, (1977), attorney’sof“[a]n377 A.2d 619 award fees is

rule,” Prudhomme,exception Flanaganthe than the v.rather 138
(1994).561, 576, 51, lawsuit,ByN.H. 644 A.2d 62 thisbringing the

plaintiff hisprevent legitimatetried to interference withunwanted
reasonable,actionproperty pursued by advancingHe hisinterests.

mistaken, interpretationsalbeit of the constitutional law of takings
equaland To townprotection. allow to attorney’sthe recover fees

under these circumstances of“might unjustly deter those limited
resources from orprosecuting defending suits” in the future.
Harkeem, 690,at117 N.H. at377 A.2d 619.

Affirmed.

All concurred.

Hillsborough-southern judicial district
No. 94-139

Michael Dube & a.

v.

Town of Hudson

14,August 1995



136

(Steven A. on briefP.A., Bolton theof NashuaOffices,LawBolton
plaintiffs.and for theorally),

Ciandella, of J.Donahue, Exeter {JohnTucker &McCaffrey,
orally), for the defendant.on brief andtheRatigan

intervenor,Pelham, by orally, for theM. of brief andGroff,David
David A. Brooks.

Dube,Dube,BATCHELDER, Raymondplaintiffs,J. The Michael
(Hollman,Dube, of theappeal Superiorand Anita the order Court

Board,J.) ofZoningofaffirming decision of Town Hudsonthe the
(ZBA).Adjustment ZBA a of the HudsonThe reversed decision

agreement plaintiffs’a thePlanning approving planBoard site for
We affirm.property.

in title a topredecessor grantedThe was varianceplaintiffs’
sale new orpermit property heavy equipmenton the the of rebuilt

repairsand of minor incidental Theperformancethe thereto.
required seventy-fivethat the use be set back feet from thevariance

considering purchas-theproperty plaintiffsfront line. When were
business,as a foring plaintiffthe site Michael Dube’s Autoproperty

Center, Inc., zoningDiscount the town’s administratorBody advised
writing:them in

andsales be carried out atrepairs may prop-[A]uto [the
expansion of the business must be oferty]. Any approved by

Planning Additionally, yourthe Hudson Board. operation
the instipulations spelledmust meet" out the [earlier

variance].

The theplaintiffs purchased property, which is located inpartially
zone,inpartiallythe A-2 and Dresidential zone the rural in 1987.

1989, petitioned enjoinIn town to plaintiffs’the the ofuse the
partiesproperty. compromise whereby,The reached a in toorder

indoors,of theirgreater portion plaintiffsamove activities the
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fromfor thebuildingswould two additionalplan approvalseek site
thePlanning approved siteplanningHudson Board. The board

onof cars theagreement, limiting the number storeddevelopment
“complyto withrequiringto five hundred andproperty plaintiffsthe

subdivision, site zoning regulations.”all review and
abutter,1.8, 1992, intervenor, Brooks,A. anOn June the David

ZBA, raisingthe the usesappealed questionto the “whether
inspecified agreement permissiblein site are thedevelopmentthe

A-2 ZBA planningresidential zone.” overturned the board’sThe
decision, changedBoard“concluding Planningthat the had the

variance, a andoriginal allowing endangeringwas wasjunkyard,
court,plaintiffs appealed superiorwetlands.” The to the which

of ZBAaffirmed the decision the on record submitted. Thisthe
appeal followed.

construing zoning appeals, superiorWhen the court must
all of asfindingstreat the ZBA prima lawful. RSA 677:6facie

(1986). or appealed“The order decision shall setfrom not asidebe
vacated, law,or except for oferrors unless the court persuaded byis

probabilities,the of on it,balance the thatevidence before said
order or isdecision unreasonable.” Id. willWe not theoverturn
superior court’s decision it is byunless unsupported the evidence or
legally v. Westmoreland, 55,erroneous. Belluscio Town 139 N.H.of
56, 211, (1994).648 A.2d 212

The firstplaintiffs that the trialargue court erred in thatruling
the boardplanning had zoningcontravened the byordinance
approving the site development agreement. They maintain that
because the vast majority of the is Dproperty located in the rural
zone, where automobile and a permitted use,sales service is their
use of the property does not zoningviolate the The trialordinance.
court, however, was with plaintiffs’concerned the portionuse of that
of the inproperty A-2the residential Itzone. found that the site
development agreement approved by planningthe board clearly

parkingshowed and indisplayvehicle areas the A-2 residential
zone, a prohibiteduse theby zoning ordinance. Although the
plaintiffs maintain that superiorthe court made a factual error in

determination,this the plansite approved by the planning board
supports the trial court’s ruling.

In one of several arguments challenging the scopeZBA’s of
review, the plaintiffs maintain that theironly proposed new build-

and not the use of propertythe for automobileings sales and service
was properly before ZBA.the To contrary,the the intervenor’s

toappeal ZBAthe questionedspecifically whether the specifieduses
in the development agreement,site which included the storage on
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werefor parts,to usedcars befive hundredupof topropertythe
676:5, (Supp.IIIRSAordinance. Seezoningunder thepermissible

1994).
tolimitedwasZBA’s reviewthat thealso contendplaintiffsThe

wrongfulmade aboardplanningtheof whethernarrow issuethe
ZBATheordinance.zoningof theprovisionof someinterpretation

plaintiffsfound that thewhen itdeterminationsuch ajustmade
zonein the A-2 residentialpropertyof theirusing the sectionwere

zoningto the ordinance.contraryin a manner

thatcontendplaintiffstheargument,processa dueRaising
was error.itsscopelimit of reviewZBA to theof thethe failure

andthe ZBAboth beforeargumentthisto raisethey failedBecause
for ourcourt, however, is not preserveditsuperiorto theappealon

1351,99, 105, A.2dKeene, 634138 N.H.Cityv.Hanselreview. See of
(1993).1355

require­plan agreement’sthat the sitesuggestplaintiffsThe
thatdemonstrateszoning regulationswith allcomplytheyment that

agreementof theimplementationruled thatboardplanningthe
thisthatThey argueany zoning regulation.would not violate

ZBA,otherwise. TherulingZBA fromprohibits theimplicit ruling
theauthority planningto reviewhowever, statutoryexplicithas

676:5, III.zoningof the ordinance. RSAconstructionboard’s
butplaintiffstheany remaining byissues raisedconclude thatWe

v.Vogeldo not warrant discussion. Seein this opinionnot addressed
(1993).595,321, 322, 627 A.2d 596Vogel, 137 N.H.

did notplaintiffsthat the dem­The trial court determined
BoardPlanningto the“that the ZBA’s decision overturnonstrate

677:6. find noor unlawful.” See RSA Wewas either unreasonable
Accordingly, we affirm.ruling.in the trial court’serror

Affirmed.

All concurred.


