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supportfactsof a coffee within the store. Theserelocation counter
that, law,a of coffee counterrulingstrial court’s as matter thethe

illegalanchangenot in a substantial orpermit would result
permitthat the wouldexpansion nonconforming signof the use and

in See Newany appreciable neighborhood.result effect on thenot
1388;Assoc., 517,N.H. at A.2d at TownLondon Land Use 130 543 cf.

468, (“IncreasingHampton, 122 N.H. at 446 A.2d at 461 theof
of and them in a room areplacingnumber machines new[arcade]

ofthey substantiallynot unlawful unless to a use thelead different
. or to a in nature andproperty change purpose. . substantial the

(citation omitted)) statute).of original (interpreting priorthe use.”
As we do not find trial court’s to unsupportedthe decision be either

erroneous,the orby legallyevidence we affirm the trial court’s
Cohen,of ZBA denyreversal the decisions to plaintiff’s permits.the

426,N.H. at134 593 A.2d at 1146.

Affirmed.

All concurred.
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(Michael J.Gordon, P.A., ofShaheen, ConcordStein &Cappiello,
brief, Mr.on and SheehanM. theand GordonSheehan Steven

thefororally), plaintiff.

(Charles III C.andDouglas,G.ofDouglas,& ConcordDouglas
thebrief, Douglas orally), forand Mr.on theKevin Leonard

defendants.

isin thisJOHNSON, appealsole question presentedJ. The
J.)(Sullivan, todeclinedproperlyCourtSuperiorthewhether

defendants, Stephento Robert and Jamesattorney’s theaward fees
Inc., anPublications, broughtThe BusinessFinnegan. plaintiff,

brought an actionclaim after the defendantsprocessofabuse
dismissed thefor The courtagainst plaintiff superiorthe libel.

motion fordenied the defendants’processof claim butabuse
reverse and remand.attorney’s fees. We

in the1993, an article whichplaintiff publishedIn theApril
of a“spent fortnightthe betterallegedto partwere havedefendants

atime with racketeerthey spent schmoozingthat- somedenying
As theconsequence,Park race track.” aRockinghamatwhile

theyincomplaintin court a whichsuperiorfileddefendants
“defamatoryrequested damages plaintiff’sfor thecompensatory

allegations.”and malicious
for of81,1993,On the sued the defendants abuseAugust plaintiff

suit, to theprocess. plaintiffPrior to this the neither moved dismiss
nor for defen-summary judgment.moved Thedefendants’action

isoriginal action still pending.dants’ defamation
inonly “process” alleged plaintiff’sThe the writ of summons was

suit andbythe of the defamation the defendants “certaininitiation
1, 1993, theactions taken in connection” therewith. On November

processdefendants moved to dismiss the abuse of claim. Several
anddays later the moved to consolidate the defamationplaintiff

suits. trial court the motion toprocess grantedabuse of The
consolidate.

a motion to reconsider consol­The defendants then filed the
which'they argued filingidation in that the of cannotmere a lawsuit

uponcourt,an of claim. Thesupport processabuse reconsideration.
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action asofhad mischaracterized its causeplaintiffthat theagreed
Theprosecution.maliciousclaim waswhen the trueprocessabuse of

prosecutionnot sue for maliciousmaythat a partyis well settledlaw
in itshas terminated favor.1underlying proceedinguntil after the

(1993).!555,186, 190,ERG, Barnes, 624 A.2d 558137 N.H.v.Inc.See
againdefendantswas thus vacated. TheconsolidateThe order to
attor­requestedclaim andabuse of processto dismiss themoved

did notbutmotion to dismissgrantedcourt thefees. Theney’s
fileddefendantsattorney’sof fees. Thequestiontheaddress

fees, objected.plaintiffto which theattorney’sforanother motion
motion, appealed.and the defendantstrial court denied theThe

refusalappealon is whether the to awardThe sole issue
the trial court’swas “We will not overturnattorney’s proper.fees

ofabsent an abuse discretion.”concerning attorney’s feesdecision
791,Checovich, 271, 278, 796N.H. 638 A.2dv. 138Clipper Affiliates

(1994).
for own attor-generally responsibleare theirAlthough parties

fees,ney’s

individualexceptions where an isrecognizedhave[w]e
clearlyto a definedjudicialforced to seek assistance secure

established;rightand if bad faith can be whereestablished
unnecessarilyis or alitigation prolonged throughinstituted

vexatious, or badparty’s oppressive, arbitrary, capricious
conduct; compensationfaith as for who are tothose forced

decreed;in to what a court haslitigate enjoy alreadyorder
and for who litigate againstthose are forced to an opponent
whose isposition patently unreasonable.

(brackets, citation, omitted);quotationsId. and see also RSA 507:15
1994);(Supp. SUPER. CT. R. 59.

plaintiff arguesThe that it should not to payhave the defendants’
attorney’s fees because law is filingthe unclear as to whether ofthe
a lawsuit and discovery incommencing “process”constitutes the

ofabuse process disagree.context. We

contention,Despite plaintiff’s generalthe the rule is that
“the initiation of civil proceedings groundlessvexatious known to be
is not of process, governedabuse but is by substantially samethe
rules as the prosecutionmalicious of proceedings.”criminal 52 AM.

(1970)§2D added); see,JUR. Malicious Prosecution 2 (emphasis
(Ariz.e.g., Wetzel, 876, 1982);Nienstedt v. 651 P.2d 881 Ct. App.

(D.C.Hamilton, 1074,Bown v. n.14, 1992);601 A.2d 1079 1080
Comm. Nat. in McCrery, 122,Bank Monmouth v. 509 N.E.2d 124
(Ill. Ct.), denied, (Ill. 1987);575App. appeal N.E.2d 104 v.Packard



148

(Me. 1984); v.264, HerringCo., 267477 A.2dPowerMaineCentral
(Md.182, 188-89, 190321 A.2dCompany,TrustBank andCitizens

Co., 4361974); Michigan TelephoneBellMeehan v.App.Spec.Ct.
P.2d(Mich. 1989); v. 792711, Taylor,App.Ct. Gore726-27N.W.2d

Petroleum(Okl. 1990); Rosen v. Tesoro432, App.n.7 Ct.435 &
denied,(Pa. 1990), 592 A.2d27, appealSuper.A.2d 33Corp., 582

(R.I. 1990);63,(Pa. 67-681991); Foley,v. 572 A.2dBrough1303
Garzo,(S.D.489, 1991); v.State, 495 Jacobsenv. 479 N.W.2dBrishky

1231,(Vt. Shuck, 12341988); Bosler v. 714 E2d265,542 A.2d 267-68
1986).(Wyo.

law. InHampshireis NewfirmlyThis view entrenched in
25, (1992), court620 thisN.H. 611 A.2dLong Long,v. 136

anof fromprocessfor abuse differsthat “an actionestablished
in is concerned withthat the latterprosecutionaction for malicious

issue, isto while the formercausing processthemaliciously
beenof it hasprocessuseimproperconcerned with the after

omitted,30, and(quotationId. at 611 A.2d at 623 bracketsissued.”
see, Plumer, 498, 499,added); 43 A.e.g., Friel v. 69 N.H.emphasis

(1898).618, 618
(SECOND)In RESTATEMENT OF TORTSLong, adoptedwe the

in part:of of which statesprocess,definition abuse

for[liabilityof the misconduct for whichgravamen“The
wrongfulis is not theprocess] imposed procure-abuse of

wrongfulof or initiation of criminallegal processment the
ofsubsequentor civil .... The misuse theproceedings

obtained,'constitutes theTmscmuprocess, though properly
liability imposedduct for which the is under the rule stated

in this Section.”

29-30, 611 atLong, (quoting136 N.H. at A.2d 623 RESTATEMENT
(SECOND) (1977));§ a at 474 seeOF TORTS 682 comment also W.

AL.,ET THEKEETON PROSSER AND KEETON ON LAW OF TORTS
(5th 1984).121,§ at ed.897

Moreover, used,authority“where a court’s is not is nothere
31,‘process.’” Long, 136 N.H. at 611 A.2d at 624.

of a processinstitution an action is not of the court.[T]he
Rather, upon filing pleadingan action is instituted of athe.

by court,complaint byor a isparty. Process issued the
anyunder its official It is means tobyseal. used the court

or toacquire jurisdictionexercise its over a or overperson
specific property. . . . The fact that the may[defendants]

had an or bad inpurposehave ulterior motive suitfiling
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to arelationhaving anyas. . . cannot be construed
of court.process the

Monmouth, N.E.2d at 124.Nat. Bank in 509Comm.

allegationprocessabuse ofplaintiff’sconclude that theWe
evidence,bybasis in facts provablewas “without reasonable theany

is, arguablyin it it mightclaim the law as or asanyor reasonable
494, 502, 1379,Fearon, A.2dKeenan N.H. 543be held to be.” v. 130

(1988). 23,Julyin was issued on 1992. TheLong1383 Our decision
31,1993, just over oneAugustwrit of summons was datedplaintiff’s

therefore,decision, waswasyear Long Longafter decided. The
it,to butenough unlikelyrecent that this court would be overrule

unawareplaintiff reasonably mightnot so recent that the have been
time,of it. of can doubt thatpassageGiven the there be little the
“pursued any justifying claim toprocessabuse of claim was without

Keenan, 502, LongN.H. at A.2d at Themerit.” 130 543 1384.
decision stated that the malicious initiation of aunambiguously

30,Long,lawsuit does not abuse of N.H. atprocess.constitute 136
position contrary611 A.2d at plaintiff’s623. The to the was
Keenan, 502,therefore “patently unreasonable.” 130 N.H. at 543

plaintiff’sA.2d at 1383. The “is treated on anunreasonableness^
objective faith,basis as a variety justof bad and asmade amenable
to redress an ofthrough award counsel fees as' would be the

litigationcommencement of for specific purposethe sole and of
to ancausing injury opponent.” Id.

discretion,hold thatWe the trial court itsabused by torefusing
compel plaintiffthe to pay the attorney’sdefendants’ fees. Cf.
Clipper 278-79,Affiliates, 138 N.H. at 638 A.2d at 796. Accordingly,
we reverse and forremand a determination as to the reasonable
amount of attorney’s fees that the defendants should fromreceive

plaintiff.the

Reversed and remanded.

All concurred.


