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Howard, (SharonJeffrey R. attorney general J. Fray-Witzer,
attorney, on orally),the brief and for the State.

Lake, Barnstead,John F. of by brief and fororally, the defendant.

JOHNSON, (O’Neil, J.)J. A Superior Court jury convicted the
defendant, Steed,Richard of criminal trespass for violating a

1(a)domestic violence restraining 173-B:8, (1994)order. See RSA
(amended 1994); (1986).RSA 635:2 appeals,Steed arguing that the

(1)courtsuperior erred in: admitting evidence that he apossessed
gun (2)hoursseventeen after charged;the offense admitting the

partevictim’s ex domestic petition,violence through which she had
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adefendant; (3) a version ofexcluding newto therestrainsought
(4)orders; hisdenyingrestrainingfor domestic violenceform

(5)evidence;newlyon discovered andfor a new trial basedmotion
sentence; We affirm.of hismotion-for reconsiderationhisdenying

from Steed’sappealde novotrial was aThe courtsuperior
theviolatingtrespassof criminal forcourtin the districtconviction

court,1994). In superiorthe(Supp.RSA 599:1order. Seerestraining
ainwere involvedfollows. She Steedvictim testified asthe and

a The victimyear.for over-togetherand livedrelátionshipromantic
hadinto a house shein and movedrelationship Maythe 1993ended
herafterwards, began her andharassingSteedjust purchased. Soon
theaskedrepeatedlycalls.family telephonewith Steedandfriends

Theshe refused.her whenif could see her and threatenedvictim he
ahadof because heshe was afraid Steedtestified thatvictim

shean whengun.a She incidentdrinking and recounted'problem
thethreatening gun.her withwasbelieved he

1993,10, victim a domestic violencethe obtainedJuneOn
Aenteringfrom her residence.forbiddingorder Steedrestraining

earlyInsame'day.the theSteed with order thepolice servedofficer
car, its15, heard Steed’s withof the victim twicehours June

Then,hismuffler, driveway, but she did not see car.in herdistinctive
his cara.m., pullSteedand 5:30 the victim observedbetween 5:00

house,to returndriveway, walk to'the attached hergarageinto her
car, and aaway. police gavecalled the statementto his and drive She

evening.Hillsgrove thatto Officer Charles
• arrest, tofor droveobtaining Hillsgrovea warrant Steed’sAfter

onwas stillapproximately p.m.,victim’s home. The time 10:30the
home, in front of the15,1993. was at the victim’s parkedJune Steed

house; Hillsgroveas andaway Hillsgrove approached,droveHe
him, flashing. stop,tolights When came afollowed blue Steed

his front seat. Aftersomethingsaw him hide underHillsgrove
him, anyif in thearresting Hillsgrove weaponsasked he hadSteed

not, shortlythat' he did but a thereafterrepliedSteed searchcar.
permit carry gun.a torevealed a loaded revolver. Steed had the

Hillsgrove. that he had been in thetestified Steed confessed
Steed, hand,driveway morning. on the other admittedvictim’s that

herbeing property enteringat trial the victim’s but deniedto near
thoughtalso the orderdriveway. restrainingHe testified that he

house,him from the hisprohibited entering victim’s andsimply
thejury knowinglyto that did not violatelawyer argued the he

a ofjury guilty.order. The verdictreturned
later, amonth motion for a newone Steed filedApproximately

trial, newlybasis of discovered Theon the evidence. evidence
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of conversations between Steedvideotaped recordingof aconsisted
15, 1993, arguedafter Steed’s arrest. Steedon JuneHillsgroveand

contradicted the officer’srecorded statementsHillsgrove’sthat
victim’sbeingconfessed to on theat trial that Steed hadassertion

motion, counsel admitted tohearing on the Steed’sAt theproperty.
that didto trial but stated hevideotape prior notthepossessing

court denied thesuperior“in detail” until afterwards. Thereview it
motion.

to months in housecourt sentenced Steed twelve thesuperiorThe
that the districtyears probation. Notingcorrection and two ofof

incarceration,anyhad him to of Steedperiodcourt not sentenced
a motion for The court denied thissuperiorfiled reconsideration.

motion, appealed.and Steed
ingunfirst the admission of that he had aSteed contests evidence

car at of washis the time his arrest. He contends that this evidence
or“only jury.”irrelevant and served to inflame confuse the Steed

not arguedoes that the admission of this evidence violated New
404(b).Hampshire Rule of Evidence We thistherefore address issue

under our traditional of relevancy prejudice,tests and State v.cf.
Allen, 390, 398, 1263, (1986);128 N.H. 514 A.2d see1268-69 also

401, 403,N.H. R. noexpress opinionEv. and whether our recent
Bassett, 493, (1995),indecisions State v. 139 N.H. 659 A.2d 891 and

McGlew, 505, (1995),State v. 139 N.H. 658 A.2d 1191 compelwould
a different oranalysis result.

“Evidentiary rulings are within soundthe discretion of the
court,” Checovich,trial Clipper 271, 275,v. 138 N.H. 638Affiliates
791, (1994),A.2d 794 and defendant has the to“[t]he burden

demonstrate that the trial court’s discretionary ruling clearlyis
or case,”untenable unreasonable to prejudicethe of his State v.

Bouchard, 581, 583, 963, (1994).138 N.H. A.2d643 965 We hold that
hasSteed failed to meet this burden.

To establish guilt,Steed’s the State had to prove that he
knew he was not privilegedlicensed or to enter the victim’s

635:2, I;driveway. Wentworth,RSA 832, 839,State v. 118 N.H. 395
(1978).858, trial,A.2d 863 At Steed denied that knowinglyhe

violated the restraining order. Hillsgrove’sOfficer testimony re­
garding gunthe tended to counter this assertion. As recounted
above, immediatelySteed awaydrove from the victim’s housé when
Hillsgrove appeared in his police cruiser. stopped,When Steed

hidapparently permittedhis gun under the front seat of his car.
Then, when him forHillsgrove arrested criminal trespass, Steed

about gun, denyinglied the its presence. juryThe could have
thatreasonably concluded Steed’s behavior manifested effort toan
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ofof a consciousnessand hallmarks defendant’ssuspicion,avoidflee
66,Philbrook, 601, 603, 644 A.2d 67N.H.v. 138guilt. See State

633,(effort 501, 506-07, 171(1994) flee); A.86 N.H.Thorp,to State v.
(1934) (effort was thereforesuspicion).to avoid The evidence638

N.H. R. 401.to issue of intent. See EV.relevant the

“in­mighthow this evidence haveexplainSteed does not
jury. Although likelyor the the evidenceflame[d] confuse[d]”

Steed, “substantiallynot out­probativeits value wasprejudiced
. . . confusion of theweighed by danger prejudice [or]the of unfair

at trial.hotlyR. Intent was a contested issueissues.” N.H. EV. 403.
justified in assigningcourt would have beensuperiorThe therefore

Moreover,high probative prose­a value. neither thethe evidence
any impropernor court this evidence to invitecutor the used
closing argu­or Indisposition.inferences about Steed’s character

ment, no of Steed’sexample, prosecutorfor the made mention
Instead,earlier, shegun againstuse of the the victim.threatening

of toon at the time his arrestfocused Steed’s evasive behavior
that did notimpugn credibility therebyhis and discredit his claim he

that theknowingly. proveact hold that Steed has failed toWe
discretionary ruling clearlycourt’s untenable orsuperior was

Bouchard,prejudiceunreasonable to the of his case. See 138 N.H. at
583, 643 A.2d at 965.

in ofalleges superiorSteed next error the court’s admission the
victim’s for need not decidepetition restrainingthe order. We

court this was cumula-merelywhether the erred because evidence
Lemieux, 329,tive and harmless. v. 136 N.H.therefore See State

(1992).635,331, already615 A.2d 636 The victim had testified
of andconcerning restrainingthe circumstances the order her

fearing admissibilityreasons for Steed. does notSteed contest the
testimony appeal objectof this on and did not at trial.

Steed next contests the trial court’s exclusion of a new court form
for restraining actuallydomestic violence orders. Like the form

case,in this mayused the new form lists that a courtseveral items
check off and ofpartmake the order. ofOne the items restrains the

from entering plaintiff’sdefendant the form“premises.” The used
in this case uses “premises.”the term “residence” instead of

soughtSteed admission of the new form to his defensesupport
knowinglythat he did not restraining actuallyviolate the order

served on him. entering drivewaySteed denied the victim’s but
that, ifargued alternatively even he did enter the he diddriveway,

not violating by doingbelieve he was the order so. Steed’s counsel
closing argumentout in that victim’s forpointed petitionthe the

restraining order used the word “premises,” sayswhereas the order
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find nottojury Steedinstructed thetrial courtThe“residence.”
wouldpersonprudentanditif found that “the reasonableguilty

buildinglimited to the [whereinto beresidencethe wordconstrue
that, as aappealnot onarguedoesvictim Steedresided].”the

a “residence.”oflaw, driveway part person’sis notof amatter
to the newexcludein the trial court’s decisionfindWe no error

violat-charged withSteed wasfrom consideration.jury’sform the
enteringhim victim’sfrom theprohibitingorderrestrainingaing

changehe of the formallege that knewdoes not“residence.” Steed
not haveto could“premises”form’s referenceand therefore the new
properlycourthis intent. The triala in the formation ofplayed role

do claimWe not address Steed’sthis evidence.excluded irrelevant
his to all favorableright producecourt violatedthat the superior

CONST, I, 15, ithe did not raisept. art.see N.H. becauseproofs,
482,90, 93,Giordano, N.H. 635 A.2d 483v. 138below. See State

(1993).

in hisdenyingtrialargues that the court erredSteed next
evidence,newly afor trial on discoveredmotion a new based

of himself and Officervideotaped recording conversations between
a new trial on Steed bore theHillsgrove. ground,To obtain this

of proving:burden

(1) that was not fault for not thediscoveringat[he]
(2)trial;at the former that the evidence isevidence

merits,admissible, cumulative;tomaterial the and not and
(3) that aof such that aevidence character different[the is]

uponresult will be reached another trial.probably

(1985)444, 450, (citationsAbbott, 791,v. 127 N.H.State 503 A.2d 795
omitted). trial,and or of a newquotations granting“The denial after

heard,notice and an to be is in the of theopportunity discretion
Cote, 358, 370, 775,129court . . . .” State v. N.H. 530 A.2d[trial]

omitted).(1987) (quotation781
above,first prongSteed fails the of this test. As discussed his

possessed and the at issue trial.attorney videotapeviewed before
contends that he should not at fault failingSteed be deemed for to

of to trial.significancediscover the this evidence do notprior We
hisaccept videotapeThe was made within twoargument. one or

hours after Steed’s arrest. The conversations recorded were be-
tween Steed and the whopolice justofficer had arrested him. This
same officer hadlater testified that Steed confessed to inbeing the

dodriveway. agreevictim’s We not that Steed should be held
failingblameless for to “critically such a recording priorreview[]”

370-71,trial. id. at A.2d atto See 530 782. hold thatWe the superior
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motion for ain Steed’sdenyingcourt did not abuse its discretion
new trial.

of his motionof is trial court’s denialfinal claim error theSteed’s
that court’sargues superiorof He thefor reconsideration sentence.

correction, maximumin the house of thesentence of twelve months
11(c) 1994),651:2, bywas motivated(Supp.possible, see RSA

Moreover, because theagainstand vindictiveness him.hostility
incarceration,any maintains thatimposedcourt had not hedistrict

andrequired justification,sentencesuperiorthe court’s increased
justification lacking.isthat such

due he didAlthough general process protections,Steed invokes
specificallyat trial and failed tonot mention the State Constitution

Accord­of in his brief.any provisioninvoke the State Constitution
us.properlyno Constitution is beforeingly, issue under the State

(1986).628, 632, 1163, 1166State v. 128 N.H. 517 A.2dDellorfano,
v.not that due of Stateargue process analysisSteed does the

Hurlburt, 143, 147-48, 493, (1991), cert.N.H. 603 A.2d 495-96135
denied, (1992), to this case. leaveapplies503 U.S. 1008 We therefore

day.for anotherthis issue
issue, record in theprocess argueOn the due Steed does that the

inchangecourt should reflect the reasons for the sentencesuperior
deimposed upon appealwhen a harsher sentence is after a trial

(1980).novo, Wheeler, 496,v. 120 N.H. A.2d 1384citing State 416
Wheeler, however, 65,was v. N.H.by Landry,overruled State 131

(1988). Nevertheless,94 question550 A.2d because Steed raised the
below,of he has ofsufficiently preservedvindictiveness the issue

inwhether the sentence increase violates the standard set forth
Landry.

judges not aexplain“[T]rial need sentence increase after a
” 66,trial de novo. atLandry, 131 N.H. 550 A.2d at 95. Where a

superior court’s sentence onincrease de novo violates noappeal
statutory provision, upholdwe will it unless has“the defendant met
his showingburden of that from prosecutorialthe increase results

judicialor 67-68,misconduct or Id.vindictiveness.” at 550 A.2d at
96.

To his claim ofsupport vindictiveness and hostility, Steed sug-
gests that and“prolonged derogatory comments and long-standing
media criticism of [Superior]the Court in the ofdisposition matters
of ‘domestic violence’ have colored the Court’s andreasoning
strongly affected the reasonable ofexercise the discretion permit-
ted in sentencing the defendant.” Steed nooffered evidence to

Asspeculation.bolster this sheer innothing the record lends it any
credence, rejectwe it. remaining argumentsSteed’s supporting his
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below; there-not raisedhostilityand wereof vindictivenessclaim
578, 587,Johnson, 130 N.H.fore, v.not them. Statewe do address

(1988).213, 218A.2d547

Affirmed.

J., dissented;BATCHELDER, others concurred.the

“conscious-J.,BATCHELDER, majority’sdissenting: Under the
of defendant’stheI the evidenceguilt” analysis,of believeness

defendant’sinadmissible. Thegunthe wasrespectwith toconduct
of his consciousnessprobativemayfrom have beenflight the scene

offense; gunabout hishiding lyingandofguilt chargedof the
guilt aboutofof a “consciousness”onlyraises an inferencearguably

thefindingsupportsI thealso believe that recordhaving gun.the
404(b) of defendant’sclaim. Evidence theof a Rulepreservation

gunthe wasabouthiding lyingof andwrong”“othersubsequent
See State v.prejudicial.charge highlyandtrespassirrelevant to the

(1993).162, respectfullyIRichardson, A.2d635 1361138 N.H.
dissent.

judicialHillsborough-northern district
94-193No.

IndividuallyMacLeod, II, andE.John
Tammyby Through Guardian, MacLeodHis L.and

v.

R. BallEric
17,August 1995


