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Killam, 158, 403;137 at 626 A.2d at Wisowaty,N.H. State v. 137
298, 307-08, 572, (1993); Dustin,N.H. 627 A.2d State v. 122 N.H.578

544, (1982).547, 1186,446 A.2d 1188-89

The challenged supportedstatement would not have the
mistrial,for anddefendant’s motion a would not have asupported

so,ofreversal his conviction on appeal. Because this is the
defendant has failed to demonstrate that his failure tocounsel’s

objectionapreserve objectionrecord of his and for hisgroundsthe
Killam,for appeal prejudice.direct constituted actual 137 N.H. at

158, A.2d626 at 403. Because the defendant has not demonstrated
we not assess whether his trialprejudice, perfor­need counsel’s
deficient, id.,mance was and conclude that was notthe defendant

counsel,ofdenied effective assistance under New Hampshirethe
Constitution, at his trial. Because the has todefendant failed meet

standards,this ofprong the State and federal constitutional we need
not separatelyaddress whether he meets the ofrecent refinement

Lockhart,the federal test. See S. Ct. at 844.113

Affirmed.
All concurred.
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(GaryP.A., of ManchesterWenners, Casinghino,Craig &Craig,
brief, Mr.andon theDreherM.and GemmaCasinghinoL.

plaintiff.for theCasinghino orally),

D. H.Branch, P.A., (Gregoryof ManchesterDevine, &Millimet
brief, Mr. JonesIII, andon theMcDonough,M.JosephandJones

for the defendant.orally),

exculpatoryanis whetherJOHNSON, presentedquestionTheJ.
thereleasedWright,Brendaby plaintiff,thesignedcontract

liabilityfromCorporation,defendant, RecreationLoon Mountain
J.)(Manias, thatfoundCourtSuperiorThenegligence.for its own

andclaimplaintiff’s negligencebarred thethe releasesigned
reverse.judgment. Wesummaryformotionthe defendant’sgranted

Loontour at theridingon a horsebackembarkingBefore
defendant,Center, theoperated byandownedEquestrianMountain

read, followingthesignto andcomplete,was askedthe plaintiff
agreement:exculpatory

is, form anduse, listed on thisI for as the animalsaccept
in myit isfor its care whileaccept responsibilityfull

to LoonI no misrepresentationhave madepossession.
name, I toagreeormy age.addressregardingMountain

indemnifyand Loon Mountain Recreationhold harmless
owners, and foragents employees anyand itsCorporation

claims foranyor that result fromdamage, includingloss
to the use ofinjury property damageor relatedpersonal

this animal.

is aridingI and am aware that horsebackunderstand
I thatHAZARDOUS ACTIVITY. understand the above

toactivity injury anyand the use of involves a risk ofhorses
all of I to andparts my body. hereby agree freelyand

all of oraccept any injuryassume and and risksexpressly
in thisparticipatingdeath from the use of this animal while

activity.

I possible everyunderstand that it is not to predict
of a willsituation and condition the terrain horse be ridden

on; therefore, I amimpossible guaranteeit is to the horse
safely ridingwill in all situations.riding react
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mandatory I wear a at allI that it is that helmetrealize
obeyriding, I alland that will trailtimes while horseback

onlysigns openonand remain trials.
Corporation,RecreationI therefore release Loon Mountain

agents employeesowners, FROM ANY AND ALLits and
LIABILITY DAMAGESAND PERSONAL INJURYFOR

RE-MYSELF ANY OR PROPERTYTO OR PERSON
THE OF MOUN-SULTINGFROM NEGLIGENCE LOON

INCLUDETAIN RECREATION CORPORATION TO
SELECTION, ORNEGLIGENCE IN ADJUSTMENT

accepting myselfHORSE,OF ANYANYMAINTENANCE
responsibility any damages injuryfor ofthe full and all or

kind, (PLEASEany maywhich result. BrendaSIGN:
Wright/s)

agree expressedwarranties,I that have been no orthere
implied, beyondwhich have been made to me which extend

description equipmentthe of the listed on Ithis form. the
undersigned, acknowledge carefullythat I have read this
agreement liability,and ofrelease and I understand its

my signature expresslyIcontents. understand that below
any rightswaives I have to sue Loon Mountain Recreation

Corporation injuries damages.for and
plaintiff signed agreement paragraphThe this after the fifth and at

the bottom.
plaintiff byleg guide’stour,Whileon the wasthe kicked in the her

injury. brought negligencehorse and sustained an She a action
against alleging guidedefendant,the that her tour had failed to
respond to indications that his horse was about to “act out.” The

argued exculpatory plain-defendant that the contract barred the
summary judgment. Superiortiff’s suit and moved for The Court

J.)(Manias, granted appealmotion,its and this followed.
appeal, arguesOn upholdthe defendant that we should the trial

grant summary judgmentcourt’s “clearlyof because the contract
specificallyand anindicated intent to release Loon Mountain from

liability injury resulting negligencefor from [theits own while
plaintiff] engaged activity riding.”was in the of horseback

grant summary judgmentThe trial court must when it
genuine consideringfact,findsno ofissue material after the

presented lightaffidavits and other evidence in a most
non-moving party, movingfavorable to the and when the

party judgment partyis entitled to as a matter of law. The
opposing summary judgment put contradictorymust forth
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oath, to that a genuinesufficient indicateevidence under
have anpartyso that the shouldissue of fact exists

All doubtsto fact at trial. reasonableopportunity prove the
movant.againstshould be resolved the

(1994)240, 243, 906, 909Corp., N.H. 637 A.2dPhillips v. Verax 138
omitted).(brackets, ellipses, quotationsand

exculpatoryThis court will not enforce an contract that
Melton, 416, 418, 640public policy. Audleycontravenes v. 138 N.H.

(1994).777, foundexculpatory agreementA.2d 779 “Once an is
unobjectionable ifpublic policy, upheld onlyas a matter of it will be
it appears plaintiff import agreementthat the understood the of the
or that a in hisperson positionreasonable would have known of the

Assoc.,exculpatory provision.” Barnes v. N.H. N.H.Karting 128
(1986).102, 107, 151, 154509 A.2d ofthe terms the contract“[S]ince

defendant,strictlyare construed against the the contract must
clearly state that the defendant is not responsible for the conse­
quences negligence.”of his Id.

plaintiff argueThe does not that exculpatorythe contract contra-
public policy.venes Accordingly, we onlydetermine whether “the

plaintiff import not,understood the of agreement,”the and if
whether “a personreasonable in position would[her] have known of
the exculpatory provision.” Id.

The parties dispute whether the plaintiff understood the
agreement to release the defendant from liability for its own
negligence. The plaintiff’s fact,understanding presents an ofissue
and plaintiffthe should have an opportunity to prove the fact at trial
unless the exculpatory language was clear and a misunderstanding
was unreasonable. See Phillips, 243,138 N.H. at 909;637 A.2d at
Barnes, 107,N.H. at128 509 A.2d at 154.

We therefore languageexamine the of the torelease deter­
mine whether “a personreasonable in [the plaintiff’s] position
would have known of Barnes,the exculpatory provision.” N.H.128

107,at 154;509 A.2d at Raudonis v. America,Ins. Co. Northcf. of
57, 59, (1993)137 N.H. 746,623 A.2d 747 (interpretation of insurance

contract language law;a question of we construe terms as would
personreasonable in position).insured’s A personreasonable would

understand provisionthe if its language “clearly and specifically
indicates the intent to release the defendant from forliability
personal injury caused by the defendant’s negligence . . . .”
Barnes, 107,N.H.128 at 509 at 154.A.2d We will assess claritythe
of the contract by whole,evaluating it as a bynot examining isolated
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524,515,CSI, Ltd.,v. N.H.phrases.words and See Chadwick 137
(1993).629 A.2d 820, 826

ob-andWe conclude that the contract structure organization
contractexculpatory Strictly construingscured the clauses. the

defendant, clearlyfind notlanguage against the we the contract did
responsibilitythe of for atnegligencerelieve defendant the sort of

Barnes, 107,in atissue this case. See 128 N.H. 509 A.2d at 154.
emphasizes languageThe defendant the of fifthagreement’sthe

paragraph, which states: “I release from[the defendant]therefore
ANY ALL LIABILITY . .AND FOR . PERSONAL INJURY TO
MYSELF . . . RESULTING FROM THE NEGLIGENCE OF
[THE TO INCLUDE INDEFENDANT] NEGLIGENCE SELEC-
TION, ADJUSTMENT OR ANY MAINTENANCE OF ANY
HORSE, myself full foraccepting responsibilitythe . . .any injury

added.)anyof kind may (Emphasiswhich result.” We find that when
this is withinclause read the context of itsagreement,the entire

is thanmeaning less clear.
case,In this the term “therefore” is Asignificant. common

definition of is“therefore” “for that reason: of onbecause that: that
ground. . . .” WEBSTER’S THIRD NEW INTERNATIONAL DICTIO-

1961) (WEBSTER’S ).NARY (unabridged2372 ed. A clause that is
introduced by the term “therefore” cannot be understood without
reading the language.antecedent

paragraphsThe preceding the exculpatory emphasizeclause the
inherent hazards of horseback riding. Because the exculpatory

prefaced “therefore,”clause is by the term a personreasonable
might understand its language to relate to the inherent dangers of
horseback riding injuriesand forliability that occur “for that
reason.” Being bykicked a horse is a danger toinherent horseback
riding; anreceiving thatinjury would not have occurred but for a
tour guide’s negligence, however, is not.

exculpatoryThe inphrase fifththe paragraph is further clouded
by the qualifying language that follows. contract,Pursuant to the
the defendant is liabilityreleased from for its negligence “to include
negligence selection,in adjustment anyor anymaintenance of
horse.” If parse terms,we these they do not necessarily restrict the
defendant’s release to liability for negligent selection, adjustment,
or anymaintenance of horse. The terms,ofsuperfluity however,the
serves to obscure rather than clarify. Moreover, one sense of the
word “inclusive” is “covering or intended to cover all items ....’’
WEBSTER’S, supra at A1143. personreasonable reading the clause
thus might conclude that the agreement relieved the defendant of
responsibility for the typesenumerated of negligence only.
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horse constitutescontrol histofailureguide’sthe tourWhether
horse,” unclear.isanyofmaintenance. . .“the negligent

“maintain,” thefor the worddefinitionsgives severalWEBSTER’S
efficiency,(1) repair,a ofin statekeepbeing: “totwo relevantmost

(2) for:provide“toandor decline”from failurevalidity: preserveor
at WhenWEBSTER’S, 1362.supraSUPPORT.”expense of:bear the

therefore, aadjustment,andof selectionread in the context
understandmightplaintiffof thepositionin thepersonreasonable

negligenttoto relateanyof horse”. . maintenance“the negligent.
rather than control.upkeep

injuriesrespect tounclear withis alsoThe contract
first, second, andTheby plaintiff.horses ridden theinvolving not

that plaintiffthe horse theonlyemphasizethird paragraphs
theargument thatreject defendant’sfor We the“accept[s] use.”

animal,” paragraphs,first and secondof in the“use this usedphrase
ofactivityfor ‘horsebackexpression themerely“is an alternative

phrasethat therejectalso the contentionriding.’” We defendant’s
application tolimit the contract’s“use of this animal” does not

readingcarefulinjuries involving horse becauseplaintiff’s “[a]the
plaintiff’s agree­ofpart modifying. . . that it is a clausereveals

for loss oranyindemnify [the defendant]ment to ‘hold andharmless
that release berequires language. . .’” The Barnes testdamage.
necessarynot be to divine theplain; readinga careful should

defendant’s intent.
Audley,In we concluded:

notQuite simply, general language satisfythe release does
mustBarnes that the contractrequirement clearlythe

for theresponsiblestate that is not conse-the defendant
of fails in thisquences negligence. respecthis The release

to word or‘negligence’ anynot because it use theneglects
terms;special particularfails noother instead it because

is the thereleasingattention called to notion of defendant
liabilityfrom his own negligence. general languagefor The

didsimply put plaintiffin the context of the not therelease
on clear of suchnotice intent.

419,Audley, 640 A.2d at 779 (quotations138 N.H. at and citations
omitted). inlanguage Audleythe release failed itWhereas because

general,was inlanguage presenttoo the release the failscase
bybecause it is qualifying phrases.obscured terms and The cases

similar, however,are plaintiffbecause the “onputneither contract
notice,”clear id.

straightforwardThe contract lacks aexculpatory of thestatement
itsdefendant’s intent to avoid for failure to useliability reasonable
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in way. agreementcare The could in aany easily have been .framed
manner that would expressed clearlyhave more its conditions and
exclusions. The defendant was not to as ájudgmententitled matter
of law.

Reversed and remanded.

THAYER, J., BROCK, C.J.,with joined, dissented;whom the others
concurred.

THAYER, J., Idissenting: uphold grantwould the trial court’s of
summary judgment exculpatorybecause the explicitlycontract
indicated an intent to release the defendant from liability ownfor. its
negligence. questionThe contract in purports to defen-release.the
dant from AND“ANY ALL LIABILITY FOR . . . PERSONAL
INJURY . .TO MYSELF . THERESULTING FROM NEGLI-
GENCE OF DEFENDANT] TO INCLUDE[THE NEGLIGENCE

SELECTION,IN ADJUSTMENT OR ANY MAINTENANCE OF
ANY languageHORSE.” The clearly anindicates intent to release
the defendant from liability for its own negligence. agreeI with the
majority that the use of the word “therefore” restricts the release
to negligence associated with the inherent hazards of horseback

Iriding. however,do not agree, that negligencethe alleged is not
such a risk. The plaintiff alleged that the defendant’s employee had

horse,failed to properly result,control his and that as a the horse
“acted out.” a horse is anControlling essential part of horseback
riding. The thatpossibility willsomeone fail to exercise the proper
control would to fall squarelyseem within categorythe of dangers
inherent in sport.the

The majority bases its inholding part on its interpretation of the
phrase “to include.” In holding that prefacedthe list by the words
“to include” is exhaustive,meant to be majoritythe relies on a
definition of the word Such reliance is misplaced. The“inclusive.”
contract used the word “include” as a verb. The primary relevant
definition of that word list,is “to place, or rate as a part or

ofcomponent a or class,whole a larger group, or aggregate.”
WEBSTER’S THIRD (un­NEW INTERNATIONAL DICTIONARY 1143

1961) (WEBSTER’S).abridged ed. “Inclusive,” however, is adjec­an
tive and its definition differs from the verb form of the word. See In
re Dumaine, 103, 107,135 N.H. 127, (1991).600 A.2d 129 The ofuse
the verb form of the word indicates that the listed types of
negligence “component[s]áre of a whole or a larger group,”
WEBSTER’S, supra, and that the list was not exhaustive.

The appropriate question, therefore, is whether the negligence
alleged in this is ofcase the typesame as those listed. plaintiffThe
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that to control hisalleges employee properlythe defendant’s failed
oftypemount. This would to fall within thesquarelyseem

causingcontract. That horse thenegligence bydefined the the
was not is The contractinjury by plaintiffridden the irrelevant.

usenegligence resultingreleases the defendant for from “the of
SELECTION,INspecificallyhorses” and from “NEGLIGENCE

ANY ANY HORSE.”ADJUSTMENT OR MAINTENANCE OF
added.)(Emphasis plaintiff’sWhile the contract does refer to the

occasions, generallyhorse on a number of it also to horsesrefers
to “any” languageand horse. This cannot be read to restrict the

solely injuries by plaintiff’sdefendant’s release to caused the horse.
I disagree with the of contract.majority’s reading exculpatorythe
Therefore, I respectfully dissent.

BROCK,C.J., joins in dissent.the
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