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petitionhisdenytocourttrialfor thewas not erroritAccordingly,
hearing.awithoutcorpus relieffor habeas

Affirmed.

All concurred.
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for theKeene, orally,by brief andHopkins,H. ofFranklin
plaintiff.

Holbrook, se, no brief.filedproR. and Robert W.Rachel Holbrook

ruling from theJOHNSON, withoutinterlocutoryThis transferJ.
J.) torelatingquestionsseveral(Mangones, posesCourtSuperior
necessaries, iswhich a husbandlaw doctrine of underthe common

hisfurnished to wife.necessary medical servicespaybound to for
necessary medicalis not liable forhold that a husband or wifeWe

ofresources thespousehis or her unless theexpenses byincurred
satisfyto the debt.the services are insufficientspouse who received

defendants,1993,In March thedispute.not inThe facts are
Holbrook, andHolbrook and W. were marriedR. RobertRachel
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time,shared a this Mrs. HolbrookDuringresidence. received
medical services from the Cheshire Medicalplaintiff, Center.

$7,080.40chargedCheshire Center her forMedical her treatment.
Holbrook, incarcerated,subsequentlyMrs. who was could paynot

the amount due. offered to payShe the medical center ten dollars
1996,month from prisoneach until her release in at which time she

would substantial inpayments, provided good“make more [she is]
and working.”health

schedule,paymentwith this proposedDissatisfied Cheshire Med-
petitionical Center filed a to attach property by'Mrs.real owned

During matter,Holbrook’s husband. a court onsuperior hearing the
her husband questioned whether the “doctrine of necessaries”
remains the of Hampshire. superior approvedlaw New The court a
motion by partiesboth to transfer the issue rulingwithout to this
court.

(l)Thfe questionstransferred of law are: whether the necessaries
doctrine as in ourarticulated common law equalviolates the
protection clauses of Hampshirethe New and United States Con-

CONST, CONST,stitutions, I, 2; XIV, 1;N.H. art.pt. §U.S. amend.
(2)so,if (3)and abolished; not,whether the doctrine should be and if

whether the liability imposed sole,under jointthe doctrine is and
several,- or andprimary secondary. We find that as traditionally
formulated, the unconstitutional,necessaries doctrine is and should
be revised to impose reciprocal responsibilities upon husbands and
wives. We also hold that the whospouse receives' necessarythe
goods or is however,services forprimarily payment;liable the other
spouse secondarilyis liable.

I. The Common Law Doctrine Necessariesof
law,At common upon marriage a woman legalforfeited her

existence and became propertythe of her husband:

A man wife,has as agood right to his as to the property
aacquired contract;under marriage and to himdivest of

default,rightthat without his will,and against his would-.be
as flagrant a violation of principles justicethe of as the
confiscation of his estate.

Drew’s 181, (1876)57 N.H. 183 (quotation omitted);Appeal, see
Sandown, 300, (1876). “[PjersonalFremont v. 56 N.H. 303 chattels

in possession which belonged to the atwife the oftime the marriage,
or which afterwards,fell to her became instantly the absolute

husband,ofproperty the .. . her choses in action became his
. . . by his asserting title to them and reducing to posses-them

White,Hoyt 45, (1865).sion.” v. 46 N.H. Moreover,46-47 “[t]he
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husband, as muchto thebelonged]earnings of the wifeservices and
no legalAs she hadId. at 47.law, his own.”own; they [were]his inas

void—notabsolutelycontracts werewoman’smarriedidentity, “the
v.Dunlapand lunatics.”voidable, of infantslike thosemerely

omitted).(1930)905,353, 150 (quotation352, 906A.Dunlap, N.H.84
food, orclothing, medicalfornot contractwife couldBecause the

with suchto herprovideneeds, id., obligatedhusband wassee her
(1878) (at481,Webster, N.H. 48258“necessaries,” Harris v.cf.
marriagenot contract becausecouldlaw, womancommon married

was “underwomanmarried“legal personality”;extinguished her
husband). husband failedIf theherinfluence” ofprotectionthe and

forhim liablelegallymadeso, of necessariesdo the doctrineto
Ottparties.his thirdbyto wifeprovidedor servicesgoodsessential

Holt,80, (1899); v.231, 232, MorrisonHentall, 47 A. 8070 N.H.v.
420, 421(1861); N.H.Hapgood,v. 34478, Tebbets42 N.H. 479-80

abilityhis(1857). not reasonabledid exceedliabilityThe husband’s
80; Fremont,232, 56 N.H. at 303.Ott, 47 A. at70 N.H. atpay.to See

of the marriedcentury, the enactmentIn the mid-nineteenth
women,ofmarital disabilitiesdissipated thepartlyactwoman’s cf.

(1992). married womenpreventingcommon lawch. 460 TheRSA
property was abolished.earnings owningandretainingfrom their

Clark,172, 174-75 (1871); Houston v. 50Alger,v. 51 N.H.CooperSee
(1871).479, 1951, finally accordedlegislatureIn theN.H. 481-82

theyto thatright possesscontractmarried women the unrestricted
1955,1951, In enacted RSAlegislatureSee Laws 78:1. thetoday.

546-A:2, ofobligation spousalwhich aimposes gender-neutral
1955, commonDespite developments,Laws 206:1. these thesupport.

law rule of necessaries has endured.

II. ProtectionEqual

Our constitution that ofguarantees “[e]quality rights under the
abridged bylaw shall not be denied or this state on account of

CONST, I,. . . N.H. art. 2. In withstandpt. scrutinysex.” order to
under this a common law that orprovision, rule distributes benefits

on gender necessaryburdens the basis of must be to serve a
222,LeClair, 213,State interest. See LeClair v. 137 N.H.compelling

(1993).1350,624 A.2d 1355

compelling justification genderWe find no for the bias
in traditionalembodied the necessaries doctrine.

generally primaryold notion that it is the man’s[T]he
to a and its can noresponsibility provide home essentials
a onjustify that discriminates the basis oflonger [law]

solelyNo is the destined forlonger female the homegender.
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and rearing family,the of the and foronly the male the
marketplace and world ofthe ideas.

Orr, (1979)268,Orr v. 440 (quotationU.S. 279-80 and brackets
omitted). doctrine,traditional formulation ofThe the necessaries
predicated on anachronistic about maritalassumptions relations and

notdependence, scrutinyfemale does withstand compel-under the
ling interest standard.

Because we find that the common law doctrine violates our State
Constitution, we need not in aengage separate federal examination.

Ball, 226, 232, 347, (1983).See State 124v. N.H. 471 A.2d 351
III. the LawCommon DoctrineModification of

Having genderdetermined that the bias in the necessaries rule
violates our constitution’s equal protection guarantees, mustwe
determine whether the doctrine should be abolished or revised.
Compare 905,v.Schilling Cty. Memorial Hosp., 303 S.E.2dBedford

(Va. 1983)908 (leaving to legislature decision to modifywhether
doctrine)necessaries with Hospital Hahaj,Memorial v. 430 N.E.2d

412, (Ind. 1982) doctrine).415-16 App.Ct. (extending necessaries
We imposingconclude that a reciprocal on bothobligation

parties to the marital contract is consistent with the policy under­
lying New Hampshire’s gender-neutral laws.support See RSA
546-A:2; (1992).RSA 458:19 Accordingly, we hereby theexpand
common law to applydoctrine to all married individuals equally,
regardless of gender. We also hold that a medical provider must first

paymentseek from spousethe who received its services before
pursuing collection from the other spouse. In re HoughtonCf.
Estate, 33,114 36-37, 674, (1974) (underN.H. 314 A.2d 676 former

8:41-a, patientRSA primarily liable for expenseshis medical and his
so).ofshare decedent’s onlyestate secondarily

Remanded.
All concurred.
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