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narrowly lightinclausepreemptionconstrue theBecause we must
powerof stateagainst preemption policeof presumptionthe the

Easterwood, 1732, 1737113 S.Transp., Inc. v. Ct.CSXregulations,
(1993), the “common law”utilization of termgiven expressand the

clause, courts thatanalysiswith the of thosesaving agreein wethe
See, e.g.,not preempted.as thisthat actions such arehave held

567 A.2d at 330.Gingold,

a similarmajoritythat of courts faced withargüesFord the
E.g.,preempted.actionsheld common lawpreemption inquiry have

(1st 1988),395, 407-14 Cir.Corp.,v. Motors 865 F.2dWood General
(1990). United Statesdenied, Supreme494 Had thecert. U.S. 1065

tosubsequentinanalysis Cipollonepreemptionnot clarifiedCourt
Chadwell,Wood, persuasive.would be more SeeargumentFord’s

An End toPost-Cipollone:Passive Restraint ClaimsAutomobile
(1994). As14146 BAYLOR L. REV.Defense,the PreemptionFederal

notes, however, it beremains to seen whetherplaintiff “[w]hilethe
notwith­unreasonably,Ford acteda in will find thatjury this case

208, the issuewithstanding alleged compliance [Standard]its
righthasplaintiffthis is the thethis court at time whetherbefore

decide,” that issues she does. Seeto to hold on thesejuryask the We
(1965)(Second) (“Compliance§ 288Cof TortsRestatement

doesregulationa or an administrativelegislativewith enactment
mana wouldfinding negligencea of where reasonablepreventnot

AL., ANDETKEETON PROSSERprecautions.”);take additional W.
1984) (“While(5ththe of 233 ed.Keeton on law Torts

care, it isof duestatutorywith a standard is evidencecompliance
issue.”). we reverse and remand.Accordingly,not conclusive on the

Reversed and remanded.

All concurred.

Hillsborough-northern judicial district
No. 93-833

Mark Lorette

v.
Properties & a.Peter-Sam Investment

19,September 1995



209

Mekeel, P.A., McDowell,(JosephMcDowell and of Manchester F.
brief,III orally),and Mark D. Morrissette on McDowellthe and Mr.

for plaintiff.the

Devine, Branch, (RobertP.A.,Millimet & of Manchester C.
onDewhirst the and fororally),brief the defendants.

THAYER, Lorette, defendants,J. plaintiff,The Mark sued the
Peter-Sam Investment Properties partners,and its individual for

injuriesfromdamages arising sustained ridinghe while he was a
dirt bike on the defendants’ property. The defendants formoved

(1989)summary judgment, 215-A:34, IIarguing that RSA barred
J.)plaintiff’sthe suit. Superior grantedThe Court (Groff, the

motion.defendants’ We affirm in andpart remand.

plaintiff alleged 19,1991,that on MayThe and Danny Bergeronhe
ridingwere dirt bikes along the sand dunes on the defendants’

property theywhen accidentally twentydrove off a foot cliff. The
cliff had duringbeen created excavations of sand and gravel

by plaintiffauthorized the defendants. allegedThe that the exca-
vation hadactivities created an unreasonably dangerous condition
that his injuries.caused The trial court thatruled the sand

aembankment was variation in entitlingterrain the defendants to
immunity under RSA 215-A:34.
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not(1) doesthat: RSA 215-A:34contendsplaintifftheappeal,On
(2) 215-A:34pit;excavation RSAcommercialto an abandonedapply

(3) RSAproperly posted;hasonly land beenimmunity whenconfers
(4) does215-A:34and RSA215-A:34, equal protection;II violates

claims.from allimmunize the defendantsnot
wassummary judgmentfora motiondeterminingIn whether

the trialtopresentedthe evidencewe reviewgranted,properly
evidence], in thefrom [thedrawnproperly“all inferencescourt and

ofno issuegenuineIf there isplaintiff.to themost favorablelight
ato asjudgmentisfact, moving partyif entitledand thematerial

Dwire v.summary judgment.”law, grantmustthe courtmatter of
(citation(1994)1359,428, 430, 1360642 A.2dSullivan, N.H.138

omitted). dispute plaintiff’sdo not thedefendantsBecause the
defen-whether theonlywe addressappeal,onallegationsfactual

a matter of law.to asjudgmententitleddants are
off-highwayof recreationalthe useregulates215-AChapter

215-A:34, II,(OHRVs). A enacted RSA1985 amendmentvehicles
or an OHRVwho drives ridesthat personwhich “eachprovides

andlaw, sport,in thedangers inherenta matter of theaccepts, as
owner, ofor lesseeoccupant,anagainstan actionnot maintainshall

risks, dangers,inherentresult from suchinjuries whichanyland for
by the OHRVof risks assumedexampleslistsor hazards.” It then

to,include, following:user, limited thebut are notwhich

trails, roads, orterrain, or surfacepathsvariations in
rocks, trees,conditions, spots,baresnow or icesubsurface

debris, struc-orgrowthforms of forestand otherstumps,
fences,use, lines,inland, polenotequipmentontures the

or persons.operatorscollisions with otherand
215-A:34, II.RSA

215-A:34, II immunizesthat RSAarguesfirstplaintiffThe
in amaintain the landonly theyland whenusers ofcommercial

First,fails for two' reasons.argumentThisnatural state.relatively
and non­commercialdistinguishnot betweendoesRSA 215-A:34

owner, or lesseeusers; rather, occupant,it to “anappliescommercial
Second, classi­statute explicitlythewithout qualification.of land”

land, polestructures on thethings such asassumed risksfies as
ascannot be inferredfences; state” thereforelines, a “naturaland

immunity.forrequirementa

is not anpitthat an abandonedarguesalsoplaintiffThe
arguesSpecifically,use. hesportin of OHRVdanger” the“inherent

is apitfindingin that the excavationtrial court erredthat the
215-A:34, II. He asserts that thein under RSA“variation terrain”
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naturalonlyin tointended “variations terrain” meanlegislature
“Tosimilar to natural variations.variations or man-made variations

statute, iffirst look to see themeaningthe of a wedetermine
v. Townunambiguous.”is and N.E. Brickmasterlanguage used clear

(1990).Salem, 655, 658, 601,A.2d 602 When a133 N.H. 582of
look at thecapable interpretation,is of more than one weprovision

Id. atlegislature.statute as a whole to determine the intent of the
660, in includeA.2d at hazards listed the statute582 603. The

terrain, trails, isin or roads.” Terrain “thepaths“variations
of of land.” WEBSTER’S THIRD NEWfeatures a tractphysical

1961).(unabridged TheINTERNATIONAL DICTIONARY 2360 ed.
in landclearly immunity for variations surfacelegislature intended

in a form other“terrain” to surface featuresdistinguishand used
whole,“trails, Readingor roads.” as a wepaths provisionthan the

artificial,trails, wouldusuallythat and roads are and itpaths,note
to a “natural” into theillogical requirementtherefore be read

Brickmaster, 663,N.E. N.H. at A.2d at 605-06.statute. See 133 582

toplaintiff arguesThe that a is entitlednext landowner
215-A:34, II ifimmunity only properly posted.under RSA the land is

In of this that RSAsupport argument, plaintiff pointsthe out
mayis Land.” of a statute215-A:34 entitled “Posted While the title

it is of its v.persuasive, interpretation.be not conclusive State
739, 1208, (1984).742,Kilgus, 125 N.H. A.2d 1212 note484 We

that was Land” atinitially RSA 215-A:34 entitled “Posted the time
below,of its initial in Asenactment 1981. discussed when the
II,legislature amended to add it toparagraphthe statute intended

make more land available for Conferring immunity onlyOHRV use.
postto those who their land so as to prevent OHRV use would defeat

purpose,this and inconstruing denythe statute this manner would
immunity to landthose owners who allow OHRV use and who the
legislature clearly intended to be immune. State v. 115 N.H.Kay,Cf.

(1975).696, 698, 336,A.2d350 337-38

215-A:34,plaintiff’s argumentThe next is that RSA II
I,his equal protection rightsviolates 12 14partunder articles and

of the New Hampshire plaintiffConstitution. The thatargues RSA
215-A:34 an unconstitutionally arbitrarycreates classification be­

it deprives remedycause OHRV users of a providingwithout a
substitute.

right“The to for one’s injuriesrecover is not a fundamental
Co.,right.” City 109,Dover v. Cas. Indem.Imperial & 133 N.H.of

116, (1990).1280, is, however,575 ItA.2d 1284 an important
right,substantive and restrictions on rightthe to recover are
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subject scrutiny employedto a more of than thatrigorous level
isrational basis statuteunder the test. Id. We examine whether the

reasonable, aarbitrary, havingnot and differentiates in a manner
fair object legislation. Opinionand substantial relation to the of the

(Limitation Actions), 260, 266,on 137 N.H. 628the Justices Civilof
(1993).1069,A.2d 1072

justified inWhether a “statute can be as a reasonable measure
of public depends uponfurtherance the interest whether the

of to is soprivate rights sought imposedrestriction be not serious
that it tooutweighs sought uponthe benefits be conferred the

Maurer, 925, 825,933,120 424 A.2dgeneral public.” Carson v. N.H.
(1980). legislature may general831 The confer a benefit upon the

andpublic, satisfy equal protection, by creatingthus a substitute
itremedy when limits or an existing remedy. Thomp-abolishes See

Forest, 217-19, (1992)215, 1064,son v. 136 N.H. 614 A.2d 1066-67
(workers’ held, however,compensation). We have that a class need

alwaysnot a new simply legislaturereceive benefit because the
218, 1067;existing away. Youngtakes an benefit Id. at 614 A.2d at v.

Products, (1987).Inc., 84, 88, 714,Prevue 130 N.H. 534 A.2d 717

215-A:34,RSA II “thatrecognizes mayOHRV beoperation
definition,Byhazardous.” OHRV is an activ-operation off-highway

(1989 1994).215-A:1, (1989);ity. RSA 215-A:9 Supp.See VI RSA &
legislatureThe intended to make more land toavailable OHRV

and, therefore, immunityusers conferred to propertythose whose
operationwas used for OHRV from suits arising dangersfrom

ininherent this hazardous whoactivity. operatorThe voluntarily
enters another’s land to inupon engage activitythis hazardous thus
gives up right accept plaintiff’sthe to sue. We the thatcontention

amendment,the of the 1985 which IIpurpose added toparagraph
statute,the was to make more land foravailable OHRV use.

Accordingly, significantthe statute confers a uponbenefit the
owners,We hold that forgeneral public. limiting liability occupants,

and of landlessees has a fair and substantial to arelation
permissible legislative purpose. See Kantner v. Engi-Combustion

(D.N.H. 1988).943,neering, Supp.701 F. 949

found that the statute is constitutionalHaving and that it confers
defendant,immunity scopeto the we now turn to ofthe that

Theimmunity. plaintiff purports allegedto have claims of both
negligence and wilful and malicious conduct. The superior court, in

summary judgment, did notgranting distinguish between the
Therefore,claims. we do not have ofthe benefit the trial court’s

addition,Inanalysis. although we are not toprepared hold that the
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to wilfulextendsRSA 215-A:34immunityof whether underissue
foror not preservedwaivedmalicious conduct was eitherand
byarguedornot briefedadequatelyconclude that it wasappeal, we
forTherefore, toour discretion remandwe exerciseparties.the

andimmunityof 215-A:34scopeof the RSAfurther consideration
claims, wewhichuponissuesplaintiff’sit bars all of thewhether

opinion.noexpress

remanded.part;inAffirmed

BATCHELDER, J., dissented; others concurred.the

215-BATCHELDER, J., holds that RSAmajorityThedissenting:
(1989) for theA:34, immunity from suitII affords the defendants

however, this limits theinjuries. I that statutedisagree,plaintiff’s
pit.of sand and excavationgravelof the owners aliability

andof common lawderogationstatutes are in theRecreational use
Engineering,v. Combustionnarrowlyshould be construed. Kantner

(D.N.H. 1988). in943, expressedaspurpose,F. 946 TheirSupp.701
statute,our use RSAlegislative history genericthe of recreational

1994),508:14, of whose landliability “peopleI is to limit the(Supp.
thingsfor for such as horse shows.”temporaryis donated . . . use

(1975). “encourage owners andJOUR.335 Thus such statutesN.H.S.
publicof land to make their land available to the withoutoccupiers
Ogunquit,for recreational activities.” Noel v. Town 555charge of

(Me. 1989).1054,A.2d 1056
ofwelcoming plaintiff’sI cannot the defendants the useenvision

land, forpit,their which contained an abandoned recreational
not topurposes. Accordingly, they immunityare entitled the

to who do. “Itavailable those would be to to assumecontrary reason
Legislaturethat the could that inapplyhave intended the statute

statute, nor,circumstances basic ofpurposewhere neither the the
indeed, any purpose Citycould . . . .” Ferres v. Newbe served of
Rochelle, 972, (N.Y. 1986). IConsequently, respect-502 N.E.2d 976

dissent.fully


