
219

allegedcourtappeal superiorin to thepetitionssecond amended
plaintiffs’]has incorrectly computed [thethat “the Commissioner

thepaidtax previously [forincome andHampshire taxable. . . New
lackedpetitionsplaintiffs’Because thequestion].”inyearstax

court properlythe trialallegation,thissupportfacts tospecific
to dismiss.motionsthat of the State’sgranted portion

Affirmed.

All concurred.
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R.Branch, P.A., (GeorgeDevine, of ManchesterMillimet &
brief,Walker, and Mr. Mooreon theJr.Moore and Alexander J.

fororally), the defendants.

Jenkins, theappealsDarrellBROCK, R.plaintiff,C.J. The
J.) motion to(O’Neil, of the defendants’grantCourt’sSuperior

not asue because he isstandingof tohis claims for lackdismiss
(G2S).Constructors, plaintiffInc. Theof G2Sstockholder defendant

alongerhe is noconclusion thatunderlyingthechallengesalso
and remand.stockholder of G2S. We reverse

1983, Philipfollowing facts. In defendantagree to thepartiesThe
G2S, to theSwett, agreedof to sellmajoritya shareholderE.

was anplaintiffof stock. Thefiftyten of his shares G2Splaintiff
ofto aagreed purchase priceof at the time. TheyG2Semployee

transaction, twenty$70,000. plaintiff paidthe SwettTo finance the
cash, a loan from$14,000, in and obtained G2Sprice,of thepercent

$56,000. to the between theremaining agreementfor Pursuantthe
G2S, $56,000 Swett, anddirectly topayand would theplaintiff G2S

basis,would, repay the loan to G2S.on an installmentplaintiffthe
G2S,1984, “collateral note” to underIn the executed aplaintiff

corporation by making paymentsthe annualrepaywhich he would
The that the ten shares ofyears. providedover of ten noteperioda

collateral, grantedwith G2S as anddepositedG2S stock would be
thirty daysof . . . . within of anon-payment.“in the event .G2S

therefore, stockto transfer ofauthority ownershipdemand [the]
assigns.” parties disputeto or The do notcertificate G2S ... [its]

aagreement providedthat this was a demand The also fornote.
of the value of the shares in the event ofdeterminingmethod
A stock certificate the ten shares was deliv-representingdefault.

thereafter,plaintiff Shortly placedin 1985. he theered to the
safe,in corporate today.certificate the where it remains

plaintiff timelyIn accordance with the the madeagreement,
1985, 1986,of and in and Afterpayments principal interest 1987.

difficulties, Swett, in his asG2S cash flowexperienced capacity
G2S,president plaintiff outstandingof on the for allmade demand

and on in Inprincipal Januaryinterest the note December 1987.
1988, the his as officer and director ofplaintiff resigned employment
G2S. did not thepay outstanding thirty-dayHe balance within the

and, fact,period in has no paymentsmade further on the note. The
value stock ofparties dispute the of the as the date of his default on

zero,the apresentloan: the defendants value of while plaintiffthe
suggests a substantial value.

1990, shareholder,In the filed a as aplaintiff petition, to liquidate
1(a) (1987)293-A:98, (nowtopursuantG2S RSA codified at RSA
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Swett1994)). thatallegedhe293-A:14.30(b) petition,In his(Supp.
G2S,ofmanagementin hisoppressivelyandacting illegallywas

nostock haveshares oftenthat thein his assertionspecifically
that theby assertingpetitiontheansweredThe defendantsvalue.

judgment.shareholder, summarymoved forandnot awasplaintiff
J.) summaryformotion(O’Neil, thedeniedCourtSuperiorThe

thecross-petition againstaalso filedjudgment. defendantsThe
(1987) (now at RSAcodified293-A:82, VIIIRSAunderplaintiff,

value ofof fair1994)), an theseeking evaluation(Supp.293-A:13.30
claimed to own.plaintiffthethe shares that

J.) a between(Fauver, stipulationapprovedCourtSuperiorThe
bifurcated1992, case would bein to which theparties pursuantthe

trial,for

status of thethebeinginitial issue to be determinedthe
., longerif is noof . . and heas a shareholder G2Splaintiff

shareholder, to be.date on which he cease[d]such a the
issue,this initial theofDepending upon the resolution

ofwill the and extent reliefissue be naturesubsequent
plaintiff.available to the

the caseparties’ agreementthe thatstipulation expressedThe also
master, understanding that thewould be referred to a “with the

subject Hampshireof to to the Newappealdecisions the Master are
in ofSupreme SuperiorCourt the same manner decisions the Court

are . . . and the masterSubsequently, partiesreviewable.” the
(1) or notagreed properlythat the issues before him were whether

(2)G2S, not,plaintiffthe was a of and if heshareholder when ceased
abeing shareholder.

(James Burke,hearing,After a the Master L. concludedEsq.)
1988,plaintiff beingthat the ceased a of in Januaryshareholder G2S

thirty days outstandingafter Swett made demand for the balance of
conclusion,Preliminarythe note. to this thatthe master found G2S

aperfected security interest in the stock it took possessionwhen of
certificate;the innamely, plaintiff placedwhen the the certificate

of finding,the G2S safe. Because this thatthe master concluded title
to stock automaticallythe to in Januarytransferred G2S 1988.

J.)(Fauver,SuperiorThe Court approved the master’s report.
moved,plaintiff subsequently objection,The without to amend his

motion,In hispetition. plaintiff specificallythe disagree-noted his
conclusions,with the master’sment stated that he his“reserve[d]

appeal matter,”to aright once final order is issued in this and stated
his “requestedthat amendment tonecessary[was] move the case

The following comprisesforward.” the entire ofsubstance the
amendment:plaintiff’s
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seeks,plaintiff3. accordingly prejudice,The without a
(10)determination as to of of stockthe value ten shares

21, 1988,of corporate Januarythe defendant as of and
for inpayment therefor accordance with the terms of

6,the “collateral datednote” December 1984.
plaintiff judgment4. The against corporateseeks the

defendant for amountthe he is due for such stock.

J.)(Fauver,SuperiorThe granted plaintiff’sCourt the motion to
amend.

later, counsel,Five months and the changedafter defendants had
the defendants moved to dismiss plaintiff’s petitionthe for lack of
standing. Specifically, the defendants that anargued action under

shareholder, and,byRSA 293-A:98 must be commenced a because
trialthe court had that plaintiffconcluded the ceased abeing

of yearsshareholder G2S more than two toprior bringinghis his
had nopetition, standing objected,he to plaintiff claimingsue. The

that “there pendingremains the of ofquestion the value [the
plaintiff’s] stock.”

J.)Superior (O’Neil,The Court granted the defendants’ motion to
dismiss, characterizing the bifurcated proceedings thus: “It violates

very standing does,the notion of to suggest, as Plaintiff partythat a
suit,can bring bifurcate the ofmerits the case from the ofissue

fail tostanding, standing,establish and athen demand decision on
the merits.” In its ruling, the trial court itstreated of theadoption
master’s recommended finding plaintiffthat the ceased to be a

1988,in action,shareholder toprior commencing the as “an order
that concluded the proceedings it.”before The court denied the
plaintiff’s timely reconsideration,motion for stating that “[s]ince

sue,Plaintiff had no standing to none of the issues he raises can be
heard.”

(1)The plaintiff followingraises the appeal:issues on whether the
master’s decision was final and unappealable after the ofelapse

(2)thirty days from its approval; whether the defendants were
estopped by their conduct from challenging the timeliness of the

(3)plaintiff’s appeal; whether the inmaster erred his thatdecision
G2S had acquired to default;title the stock plaintiff’safter the and
(4) whether the trial court erred when it dismissed plaintiff’sthe
suit for lack of standing.

7. Finality Master’s Decision in Proceedingof Bifurcated
partiesWhen the stipulated to bifurcation of the proceedings,

they thatagreed the first first,issue of parts:consisted two whether
plaintiffthe was a ofshareholder G2S when he commenced the
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shareholder, hewhensecond, longerno awasaction; if heand
issueas anat the timecharacterizedThis was notto be one.ceased

issue, theof this initialtheupon resolutionstanding. Dependingof
proceedingof the bifurcatedpartsecondthat theparties agreed

of reliefextentnature andof “thewould a determinationbe
plaintiff.”to theavailable

theofapprovaltrial court’sthewhethermust determineWe
If itmerits.a final on thedecisionconstitutedmaster’s conclusions
daysthirtyit withinchallengetowas, failureplaintiff’sthen the

7(1). rulesR. Ournow. SUP. CT.raisinghim from it Seeprevents
verdict,“order, opinion,to anon merits includedefine a thedecision

on theon the or trialdecree, hearinga meritsfollowingor sentence
verdict,order,suchmade afteron motionsand the decisionmerits

on theAR. 3. decisionor sentence.” SUP. CT.opinion, decree final
v.court. See Germainbefore theconcludes the proceedingsmerits

760, (1993);84, J.Germain, 82, generallyA.2d 761 see137 N.H. 623
(1985)AL., (analyzing§ 13.1ETFRIEDENTHAL CIVIL PROCEDURE

exceptions).final and itsjudgmentthe rule
Germain, of the firstthat the trial court resolutionIn we held

onconstituted a “decisionportion proceedingsof bifurcated divorce
thethe court onproceedingsthat concluded the beforethe merits”

that,decided, timelyaspecific accordingly,and “failure to fileissues
7Supremein accordance with Court Rulefrom that orderappeal

entry judgment pursuant Superiorin the of final toresult[would]
Germain, 84,74.” at at 761.Court 137 N.H. 623 A.2dRule

distinguishableinstant is from InThe case Germain.
Germain, the first in the proceedingorder bifurcated divorce

parties of property,“awarded the a decree divorce and divided their
of custody permanent supportbut left the determination and child

83,to a further Id. at A.2d at 761. Thehearing.” 623 divorce decree
propertyand division order was severable fromcompletely the child

case,custody In ofissue. the instant the G2Sdetermination whether
tomoney plaintiff, regardlessowed the of whether or not he was a

shareholder, is not so severable. Resolution ofcompletely the
shareholder, creditor,status as or aplaintiff’s required prelim­was

in this wouldinary requireddetermination case: he be to take a
to ondepending plaintiffdifferent avenue relief this resolution. The

case,might complaint,have amended his as he did in this or he
litigatehave to themight chosen value of the stock by defending

counterclaim. hold that althoughG2S’ We the couldplaintiff have
interlocutory review of trialsought approvalthe court’s of the

recommendation, 8,see R.master’s SUP. CT. he was not required to
in order ofprevent entrythen to judgment.finalappeal
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plaintiff’s challengewe conclude that the current to theBecause
determination that is no a shareholder of is welonger timely,he G2S

beneed not his that the shouldaddress contention defendants
ofestopped challenging appeal.from the timeliness the

II. InterestSecurityPerfection of

inWe next consider whether the master erred his decision that
default,plaintiff’sG2S had title to the stock after the andacquired

inthat be a ofplaintifftherefore the ceased to shareholder G2S
in this wasJanuary Implicit1988. determination the conclusion that

perfectedG2S a interest in the stocksecurity upon taking posses-
sion of it.

findingsWe bound factual ofbyare the the master unless
(Lundstrom)supports v.insufficient evidence them. Bock

(1990).Lundstrom, 161, 164, 882,133 N.H. 573 A.2d will884-85 We
uphold master’s alegal rulings theythe unless are erroneous as

Chester, 434, 438,of law. Britton Townmatter v. 134 N.H. 595of
(1991).492,A.2d 494

On the does ofappeal, plaintiff challengenot the effectiveness
paySwett’s that all outstandingdemand he on theobligations

incollateral note December 1987. He contends that because didG2S
not ofpossession partiestake the stock when the executed the

note,collateral to perfect it,G2S failed a insecurity interest and
that not automaticallytitle did totransfer G2S when he defaulted.

view,In stock,the plaintiff’s he continues to own the and G2S’ loan
uncollateralized;to him is now is toG2S therefore limited the forms

of outlined in agreement.relief the loan
(UCC)ofArticle 9 the Uniform Commercial Code controls the

perfection securities,creation and securityof interests in except
with respect to expresslyissues incovered article 8. See RSA
382-A:9-105(l)(i) 1985) (amended 1987)(Supp. (defining “instru-
ment” for article 9 purposes including “securities”);as article 8
Coogan, Security inInterests Investment UnderSecurities Revised

Code,Article the8 92 1013,Commercial L.HARV. REV.of Uniform
(1979); 382-A:8-321(3) (1994) (interaction1052-53 RSA betweencf.

articles and 9 now8 explicit).

“A security perfectedinterest is when it has andattached
applicablewhen all of the steps required for perfection have been

382-A:9-303(l) (1994).taken.” RSA When the signednote was and
stock, 382-A:9-304(l)when “took ofpossession”G2S the RSA (Supp.

1985) (amended 1987) provided that a security interest in an
could perfected by possession.“instrument” be only A transfer of

legal to stock nottitle the was torequired perfect the interest. RSA
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ofregardless(1994) applyof 9article(provisions382-A:9~202
AM. 2Dsee JUR.68Aparty);in or securedis debtorwhether title

(1993). The interest became444,§ at 360Secured Transactions
relationtaken withoutpossession [was]“from the timeperfected

retained.”long possessionasonly [was]soback and continue[d]
1987).1985) (amended collateral noteThe(Supp.RSA 382-A:9-305

way;in notethis theparties anticipated perfectionthat thereflects
the stock “withplaintiff “deposit]]” [G2S]wouldthat theprovides

of and otheranyfor thispaymentthegeneral securityas collateral
in stockcollateralsecurity interest theAccordingly, G2S’liability.”

to thetransferred the stockplaintifftheperfectedbecame when
corporate safe.

III. Shareholder Status

ofownershipcurrent the G2Squestionnow to ofWe turn the
“default,” partiesthe tobut allows9 does not definestock. Article

382-A:9-501(l)RSAsecurity agreement.in Seedefine the term their
(1994). as occurringnotedefault in the collateralpartiesThe defined

[outstanding] withinliability“in ofnon-paymentevent of thethe
default,In thethe event ofdays of a demand therefore.”thirty

of“authority ownership”to theagreement G2S the transfergranted
assigns.stock to or itsitself

default,was in but dodispute plaintiffdo not thatpartiesThe the
collat-plaintiff contends that theurge consequences.different The

ownership ofgranted “authority”eral note the to transfermerely
tothe on books from the name G2S’corporate plaintiff’sstock the
with orConversely, argues that title shiftedname. the defendant

books,a anywithout transfer on the or other affirmativecorporate
step its part.on

theregard, securityIn this the master concluded that after
interest was perfected,

for . .that remained title to from .pass plaintiff][the[a]ll
G2S, note,under the terms was the occur-to the 198kof

—-“non-paymentof the described in that noterence event
thirtyof amount within of a demanddays[the due]

21 Januarytherefore”. This event occurred on On this1988.
contract,contingenciesdate the essential of as repre-the

note, occurred,by onlysented the had and the ofvaluation
note,Asthe stock remained. between the two to theparties

plaintiff] G2S,and atthe transfer was thatcomplete[the
and passedmoment title to G2S.

added.) result,In reaching this(Emphasis the master relied on the
of ofprovision providingarticle 8 the UCC for the ofright a
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to See RSA 382-A:8-307purchaser compelof securities indorsement.
(1961) (amended 1987). that as theThis betweenprovision provides

securities, complete uponof transfer ispurchaser and seller
Althoughif not indorsed. Id. onedelivery, even the securities are

obtaining security “purchaser”a to article 9 is apursuantinterest
382-A:l-201(32), (33)9,for of and see RSApurposes articles 8

(1994), in thisthis is not between theprovision dispositive parties
relatingin a of to bona fideprovision appears partcase. The article 8

(1961) (amendedpurchasers of RSAsecurities. See 382-A:8-301
1987). provisions following clarifyEach of the RSA 382-A:8-301 the

(1961) (amendedSee,inrights e.g.,described it. RSA 382-A:8-302
1987) to(defining purchaser); (rightbona fide RSA 382-A:8-307

indorsement,compel so as to become a bona fide RSApurchaser).
382-A:8-301(l) provides “purchaser”that a whateveracquires

Kontaratos, 956,rights give.the transferor had to See In re 10 B.R.
(Bankr. 1981). sale;962 D. This apresumesMe. rule this section

grantdoes not one a fulltaking security interest title to the
382-A:8-301(2) (1994)collateral. (reflectingSee RSA 1987 amend-

ment).
RSA 382-A:8-307 on a inmeaningtakes different when read this

id.,light. is complete upon delivery,”“[T]he transfer means that no
indorsement is asrequired, between the secured and thecreditor
debtor, for securitythe tointerest be effective under article 8.

inNothing this section parties obligationrelieves the from their to
withcomply provisionsdefault of article 9.

rights default,The of parties upon therefore,the the plaintiff’s
depend upon compliancetheir with article 9. When in ofpossession

collateral,the the secured creditor has optionsseveral default.upon
Each requires the secured creditor to take some actionaffirmative
before title shifts.

In addition to permitting a secured inparty, the event of
default, to reduce his claim to judgment and to enforce the
security interest by any judicialavailable procedure, [RSA
382-A:9-501(l)], Article 9 of the Code establishes two
alternative methods of enforcing securitya uponinterest

First,default. a party maysecured lease or otherwise“sell/
collateral,of”dispose in which case he must account to the

debtor for any orsurplus hold the debtor for anyliable
deficiency. (2) (1994)].382-A:9-504(l), Second,[RSA a se-

partycured may make a proposalwritten to retain the
collateral in full satisfaction of the obligation. [RSA 382-
A:9-505(2) (1994)]. If the debtor objects to this inproposal
writing thirty however,within days, the secured party must

inproceed accordance with the first alternative. [M]
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1976).(3d1195, Cir. These1206F.2d531Copeland,Appeal of
not be ormayand waivedrightsthe debtor’sprotectprovisions

382-A:9-501(3) (1994).RSAsecurity agreement.inmodified the

offor transfer9 an automaticis made in articleprovisionNo
continue topledgesdefault, law rules ofand the commonupontitle

in(1994). “Indeed, thetitle remains382-A:l-103apply. See RSA
onlyhas thepointat thatpledgee.... Theafter defaultpledgor

in withconcertof the contract andproceed by the termsright to
Uniform Commer­provided byas are therightssuch and remedies

(D. 1975),134, 143 Del.F.Copeland, Supp.In re 391cial Code.” aff’d
(3d1195F.2d Cir.part grounds,in on other 531partin and vacated

of1976). byof reasonmerelyno titleis automatic transfer“[T]here
Id.debtor’sthe default.”

incollateralto the“propose[d]has retainexpresslyG2S not
382-A:9-505(2).obligation.” RSAplaintiff’s]satisfaction of [the

make,may andheld that a secured creditorjurisdictions haveSome
Rains, 769v.proposal implicitly.such a See Cohenby,be limited

(Tex. 1989)380, (describing ap-severalApp.Ct.S.W.2d 386-87
in of ato of collateral satisfactionproaches implicit retention

whichThe under courtsobligation).secured two circumstances
implicit partya are where the securedfindingmake of retention

the for “an of time” withoutperiodretains collateral unreasonable
intent, 387,id. party, bywritten notice of at or when “the secured

actions, inhis an to collateral satisfac-manifests] intent retain the
Id.obligation.”tion of the if we were inclined to one ofadoptEven

for avoiding compliancethese methods strict with the noticewritten
382-A:9-505,of in thisprovisions RSA we need not: G2S’ actions

of partiescase would meet neither the standards. negotiatedThe
default,consistently during period plaintiff’sthe after the debating

default;fair stock ofthe value of the as of the date no of anfinding
ofperiodunreasonable retention would be warranted. G2S contin-

ued to refer to stock as tobelongingthe plaintiff duringthe these
and did not tonegotiations rights attendant toattempt anyexercise

ownership of the stock. See id. at 388.
Although did not withcomplyG2S 382-A:9-505’sRSA notice

requirements debt,for retention of in of itcollateral satisfaction the
“sell,retained to orright disposethe lease otherwise of” the

382-A:9-504(l).collateral. RSA If it itpath,followed this would be
required to and,“account to the for any surplus,debtor unless
otherwise agreed, plaintiff would for any[the be] liable deficiency.”

382-A:9-504(2); Bank-NH, 16,RSA see FleetBezanson v. 29 20F.3d
(1st 1994) law) (“OneCir. (applying New whoHampshire possesses

for loan incollateral a default cannot walk away with the collateral
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debt.”). ordid not sell lease theG2Sif it is worth more than the
courts havestock; Althoughin the safe.corporateit remains

provi-of thislanguageof”disposewith the “otherwisestruggled
391, inCohen, to remainsion, 769 at the stockallowingsee S.W.2d

itsplaintiff regardingto with thecontinuing negotiateandthe safe
“disposition” anya under construction.does not constitutevalue

lease,sale,destruction, andat includes(dispositionSee id. 391-93
not includeto third but doespartyof title to collateral atransfer

ownership rights”).of“exercise

thatconcludedas a of law when heThe master erred matter
moment plaintiffto stock transferred to G2S at the thetitle the

tostepswas to of several availablerequireddefaulted. G2S take one
382-A:9-505;title, it didto RSA and RSApursuanttake 382-A:9-504

retains the torightnot and has not. G2SAccordingly, although
of remains a shareholder.options, plaintiffchoose either these the

G2S, he hasshareholder inplaintiffBecause the remains a
293-A:98.standing pursue pursuant chapterto this action to RSA

ofdismiss for lackThe trial court’s of G2S’ motion togranting
isstanding therefore reversed.

Reversed and remanded.

All concurred.
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