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debt.”). ordid not sell lease theG2Sif it is worth more than the
courts havestock; Althoughin the safe.corporateit remains

provi-of thislanguageof”disposewith the “otherwisestruggled
391, inCohen, to remainsion, 769 at the stockallowingsee S.W.2d

itsplaintiff regardingto with thecontinuing negotiateandthe safe
“disposition” anya under construction.does not constitutevalue

lease,sale,destruction, andat includes(dispositionSee id. 391-93
not includeto third but doespartyof title to collateral atransfer

ownership rights”).of“exercise

thatconcludedas a of law when heThe master erred matter
moment plaintiffto stock transferred to G2S at the thetitle the

tostepswas to of several availablerequireddefaulted. G2S take one
382-A:9-505;title, it didto RSA and RSApursuanttake 382-A:9-504

retains the torightnot and has not. G2SAccordingly, although
of remains a shareholder.options, plaintiffchoose either these the

G2S, he hasshareholder inplaintiffBecause the remains a
293-A:98.standing pursue pursuant chapterto this action to RSA

ofdismiss for lackThe trial court’s of G2S’ motion togranting
isstanding therefore reversed.

Reversed and remanded.

All concurred.
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(OvideDevine, Branch, P.A.,Millimet of Manchester M.&
Walker, brief,Lamontagne and J. Jr. on the and Mr.Alexander

orally), plaintiff.forLamontagne the

Patten, (JamesP.A.,R. onJames of Wolfeboro Falls R. Patten the
orally),brief and for the defendant.

THAYER, plaintiff, Machine,J. The Robert McIntire Hillsided/b/a
J.)appeals of Superior (Fitzgerald,the decision the Court granting

defendant, Woodall,the Catherine a continued sales commission. We
affirm.

1987,In May the defendant approached plaintiffthe tooffering
bring him plaintiff agreed paybusiness. The to the defendant a ten
percent commission on resultingsales from In Julyher efforts.
1987, the defendant provided plaintiffthe with fromplans Varían

(Varían),Extrion a company. plaintiffMassachusetts The bid on the
plans and was aawarded contract with toVarían manufacture

parts.machined The plaintiff paid commissions to the defendant
onbased sales to May 1989,Varían until In April1989. plaintiffthe

informed the defendant that producedunless she other accounts he
would terminate her association with the Incompany. ofMay that
year, he informed the defendant that was reducinghe her commis-
sion to eight percent. The total amount of the paidcommissions to

$39,413.66.the defendant was Eventually, plaintiff’s in-counsel
formed the defendant that no paymentsfurther would be forthcom-
ing. Finally, the plaintiff filed a petition for declaratory judgment,
asking the court to thatrule the agreement between the parties was
governed by HampshireNew law and that plaintiffthe lawfully

histerminated relationship with the defendant. The defendant filed
counterclaim,a arequesting ruling that she was entitled to her full

ten percent commission for the life of the Varían account. In
response, the plaintiff frauds,raised the statute of RSA 506:2
(1983), as a defense to the of anyenforcement agreement between

parties.the
trial,aFollowing jury-waived (1)the trial court found that: the

anplaintiff made offer to the defendant to enter into a unilateral
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(2)contract; when she theaccepted broughtthe defendant the offer
(3)account;plaintiff fully performeddefendant herVarían thethe

by theobligations bringing plaintiffthe contract the Varíanunder
(5)(4) parties;account; oral the thean contract existed between

theplaintiff payterms of contract the to defendant tenrequiredthe
(6)account; andpercent of to Varían for the life of the theall sales
oforal did not fall within the statute of frauds because thecontract

contract,under theperformance obligationsdefendant’s full of her
withinfully performed yearand the contract could be onebecause

by either party.without breach
that court as aplaintiff arguesOn the the trial erredappeal,

in contract the of theruling scopematter of law that the was outside
arguesof the that hisAdditionally, plaintiffstatute frauds. due

regard-the notice he receivedprocess rights were violated because
wasing hearingthe faulty.

claim.plaintiff’s processWe will first address the due The
toplaintiff that he received the trial courtargues priorthe notice

himhearing adequately apprisedid not of the court’s intention to
testimony Assuming, arguendo,hear and of fact. thatdecide issues

notice,is the not on hisplaintiff regarding prevailthe correct he will
See,showingclaim of actualprocess prejudice. e.g.,due absent a

Weeks, 687, (1993)697, 439,State v. 137 N.H. 635 A.2d 446
(defendant must show willactual before court evaluateprejudice

claim); Blake, 43, 48-49,due process Petition 137 N.H. 623 A.2dof
(no741, (1993) process744 due violation where a continuance would

have cured toany prejudice). plaintiffThe has make such afailed
is no thatshowing. plaintiff objectedThere evidence the to the

of testimony hearing.introduction at the trial courtThe offered the
plaintiff the toopportunity present additional evidence at the time
of hearing,the which the declined.plaintiff Any alleged prejudice
could by timely objection,have been cured a ofacceptance the trial

offer, or a requestcourt’s for a continuance. The failure toplaintiff’s
precludestake these actions a offinding prejudice.actual Cf.

Blake, 48-49,Petition 137 (petitionerN.H. at 623 A.2d at 744 notof
prejudiced where a continuance would curedhave lack ofany
notice).

alsoplaintiff arguesThe that the trial court as aerred matter of
law in thatfinding parties’ agreementthe beyondwas the ofscope
the statute of frauds. plaintiffThe does not challenge the trial

Therefore,court’s factual findings. we will only reverse if the trial
court improperly applied the statute of tofrauds its findings.

Tsiatsios, 173, 176, 1335, 1338 (1995).Tsiatsios v. 140 N.H. 663 A.2d
(1983) providesRSA 506:2 that action brought.“[n]o shall be . .

upon any agreement. . . that is not to be performed within yearone
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. . .orit, agreementsuch promisefrom unlessmakingofthe time
ischarged.”to Itis besigned by partyin and thewriting

was oral and thereforein this caseagreementthat theuncontested
falls within someunless itstatute of fraudssubjectwould to thebe

wasagreementthat thetrial court ruledexception to the rule. The
(1) the hadfrauds because defendantthe statute ofsubjectnot to

(2)contract, it was aandthefully performed obligationsher under
bybreachwithoutyearwithin oneperformedcontract that could be

party.either

applyingin thethat the trial court erredarguesplaintiffThe
thatof frauds becauseexception“full to the statuteperformance”

plaintifflaw. Therecognized Hampshireis not under Newexception
ofstated that “the executioncorrectly previouslythat we havenotes

side, notor doesupon partial complete,whetheragreementthe one
statute, isbut that a note ortake it out of the memorandum

performedis not to withinany part agreementif of the benecessary
(1865);Smith, 151, seev. 46 N.H. 155 also McCrillisEmerya year.”

(1981).165, 166, 155 410, 411A.Company,v.American Heel 85 N.H.
However, adopts the rule of fullarguablyalso have case law thatwe

(1874);See, 518,54 519e.g., Clay,Perkins v. N.H.performance.
(1856).239, carefullyN.H. 246 We haveBlanding Sargent,v. 33

they distinguishable.that Bothreviewed these cases and find are
party fullyand situations where neitherEmery McCrillis involved

one-year Blanding,within a In Perkins andperformed period.
however, his withinparty fully performed obligations yearone one

If fullyfrom of the contract. an can be“agreementthe date
ityear,of within the and is soperformed by partieseither the

performed, agreement partythe of the other is not within the
statute, year.”it it athough may impossible performbe to within

added). If, however,Blanding, (emphasisN.H. at 24633 neither
fully one-year thoughwithin orparty performs period,the even he

time,at withinmay fully performshe some later the contract is the
155; McCrillis, 166,Emery,statute. 46 N.H. at 85 N.H. at 155 A. at

frauds,goals411. This rule serves the of the of whichstatute include
and fraud and 72promoting certainty protecting against perjury,

(1974);§2d 7AM. JUR. Statute Frauds see Weale v. Massachu­of
428, 431, 925,Housing Corp.,setts Gen. 117 N.H. 374 A.2d 928

(1977) contracts),of(discussing the statute frauds for land sale
preventing inequitablewhile the harsh and results that could result

statute, Weale, 431,rigidfrom enforcement of the see 117 N.H. at
928; Tsiatsios, 176,at seeA.2d also 140 N.H. at A.2d at374 663 1888

amay remove land contract fromperformance sale the(part statute
frauds).of
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under theobligationsherfully performeddefendantThe
Varían,planswith fromprovided plaintiffcontract thewhen she

court,The trialplaintiff.in a contract for thewhich resulted
therefore, ruling agreementin of thedid not err that enforcement

judgment of the trialbynot statute of frauds. Thewas barred the
court is affirmed.

Affirmed.

All concurred.
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