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under theobligationsherfully performeddefendantThe
Varían,planswith fromprovided plaintiffcontract thewhen she

court,The trialplaintiff.in a contract for thewhich resulted
therefore, ruling agreementin of thedid not err that enforcement

judgment of the trialbynot statute of frauds. Thewas barred the
court is affirmed.

Affirmed.

All concurred.

Strafford
No. 94-095

HealeyandCharles Doris

v.

Zoning AdjustmentTown of New Durham Board of

ShirleyGullmar and Nelson

v.

Zoning of AdjustmentTown of New Durham of Board

22,September 1995



233

P.A., (MalcolmMcNeill Taylor,& of McNeill,Dover R. andJr.
Lynne M. brief,Dennis on the and Mr. McNeill orally), for
plaintiffs Charles and Healey.Doris

Ouellette, Hallisey, P.A., ('WilliamDibble Tanguay,and of Dover
L. Tanguay on the brief and orally), for plaintiffs Gullmar and
Shirley Nelson.

Nighswander, Mitchell,Martin P.A.,& of Laconia, for the
defendant, filed no brief.



234

house,JOHNSON, is whether a certainpresentedJ. questionThe
DurhamTown ofdrivewayand violate the Newpavedgarage,

ordinance). thatholdWe(zoningand Land OrdinanceZoning Use
J.).(Fauver,Superior Courtdo and affirm the decision of thethey
andnot Plaintiffs Gullmarfollowing dispute.The facts are in

in NewLakeMerrymeetingNelson land on the shore ofShirley own
Durham1988, TownappliedIn to the of NewDurham. the Nelsons

(ZBA) from certainBoard for three variancesZoning Adjustmentof
In applicationin the ordinance. theirrequirements zoningsetback

garage,dwelling,a a one-carthey proposed one-familyto construct
plan,ZBA layoutto the a lotsewage Theyand a submittedsystem.

bedrooms, garage,two adwellinga withdepicted proposedwhich
depict driveway. approvednot a ZBAand a shed. did TheplanThe

therequests uponand Nelsons’ variance basedplan grantedthe the
layout plan.and The Nelsonsapplicationof the submittedterms

ingaragebuilt a house and a 1988.
(town) a1990, Town of Durham enactedIn March the New

(conservation amend-Area” amendmentConservation“Shorefront
ment) of conservationUpon passageto its ordinance. thezoning
amendment, part newly-estab-of apropertyNelsons’ becamethe

district,.this conservationshorefront district. Within thelished
thatmulti-family dwellings requiredandprohibitedamendment

by imperviousmore than 20% of a lot shall be covered“[n]ot
NEWpercent building-ten percent parking.”Ten TOWN OFsurface.

A(2).AMENDMENT, IV, § Theart.DURHAM ZONING ORDINANCE
after of conservationpaved driveway passagea the theNelsons

amendment; inthe occurreddispute pavingwhetherpartiesthe
that impervious,1990 1991. The Nelsons concede theorOctober

driveway bythe limit theimposedsurface of their exceedspaved
road,atbeginsThe the extendsdrivewayconservation amendment.

past garage,the and ends beside the Nelsons’ house.
Doris abutters to the Nelsons’HealeyPlaintiffs Charles and are

driveway alongThe the border to their lot.property. Nelsons’ runs
12, 1992,August the wrote a to the townHealeysOn letter

and ZBA complainingselectmen the that the Nelsons had violated
zoningseveral of the ordinance.provisions

hearing The ZBAThe letter led to a before the ZBA. determined
a one-familythat the Nelsons’ house was but that thedwelling,

impervioushad limit inNelsons violated the surface the conserva-
haddrivewaya and fromby pavingtion amendment deviated the

of a two-carby building garage.their variance The ZBAterms
for and bothparties’ rehearing,the motions parties appealeddenied

superiorto court.the
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of andtook a the Nelsons’superior propertyThe court view
the ZBA. court concludedbyreviewed the record transferred The

ordinance,had zoningthat the violated terras of theNelsons the
two-familyvariance, by building abuilding permittheir and their

driveway.agarage, by installing pavedand a two-car anddwelling
house,ZBA the orderedregardingThe court the decisionvacated

ZBA for amodify and to thegarage,the Nelsons to their remanded
surfaceimpervious pavedof what of theportionsdetermination

to the amendment.complyneeded to be with conservationremoved
The Nelsons appealed.

one-familyisappeal argueOn the Nelsons that their house a
finding contrary clearlythe trial to isdwelling and that court’s the

dwellingtwo-familyerroneous use of their as a wouldbecause house
impracticalbe and would various codes. The Nelsonssafetyviolate

do not thatthey garage arguecontest that built a two-car but
notzoning garages,because the ordinance prohibitdoes two-car

to athey arguebuild that hadThey theywere entitled one. vested
or, alternative,right drivewayto in the town ispave their the that

estopped enforcing impervious provision againstfrom the surface
addition, they complaintsthem. In theargue Healeys’that are

Finally,barred trial courtby laches. the Nelsons contend that the
apply findings.did not the ZBA’sproperthe deference to Wefactual

proceduraldo not address trialargumentthis because the court’s
ZBA,factual offindings are consistent with those the and because

we decide the issues as a of law.matter

7. House

We first the questionaddress of whether the Nelsons’ house is a
one- or upholdWe will the trial court’s factualtwo-family dwelling.
findings they unsupported byunless are the Cohen v.evidence. See

Henniker, 425, 426, (1991).1145,Town 134 N.H. 593 A.2d 1146of
The trial factualcourt’s the offindings regarding composition the

Nelsons’ with ofhouse are consistent those the ZBA. The house has
kitchen,three floors. bottom floor acomprisesThe full a full

room,bathroom, a and two thatliving rooms the trial court found
“could easily bybe converted ofplacement[into bedrooms] the beds
or floor,sleepingother facilities.” The middle which courtthe
determined to the “primary space,”be also a fullliving comprises
kitchen, bathroom,a full and two bedrooms. Another full bathroom

topis onlocated the floor. The bottom level can withoutbe entered
levels, andpassing through upperthe the canupper levels be

entered without bottompassing through adoptthe Welevel. these
findings they amply supported bybecause are record.the See
Cohen, 426,134 N.H. at 593 A.2d at 1146.
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forquestionof a ordinance is a of law thisInterpretation zoning
court, by applicationand we not bound ZBA or trial court’sare the

zoning provisions specific Winnipesaukeeof to facts. See Brennan v.
524, (1982).526, 1175,Corp., 122 N.H. 446 A.2d 1177Flagship

“dwelling” building1988 ordinance as “a forzoningThe defines
living” “dwelling unit” “an area withineating, sleeping and and as

or itscomplex person familyto be used one with ownbuilding bya
bath, and OFtoilet kitchen facilities.” TOWN Newseparateand

(t).XII(s),ORDINANCE,AND LAND art.DURHAM ZONING USE

of statutoryIn traditional rules constructiongeneral, the
Thus, and ofwill wordsgovern phrases [anhere. the

thealways accordingconstrued toshould beordinance]
usage language,of but where theapprovedcommon and the

issue, willthe term in that definitiondefines[ordinance]
Further, of islanguagewhen thegovern. [the ordinance]

not theunambiguous, beyondand we need lookplain
in-legislativefor indications ofitself further[ordinance]

tent.

Bartlett, 618, 620,Development Corp. v. Town N.H. 580Lemm 133of
omitted).1082, (1990) citations,(quotations,1083 and bracketsA.2d

clearlyview revealed that the Nelsons’The trial court’s
bath,areas, its owncomprises separatetwo each “with toilethouse

OF ANDLANDand kitchen facilities.” TOWN NEW DURHAMZONING
XII(t).ORDINANCE,art. Our task is to the “tointerpret phraseUSE

Brennan, 526,atfamily,”one or id. 122 N.H.by personbe used See
“be,” infinitive,at word an446 A.2d 1177. The when used with

in“arrangementor advance.” WEBSTER’Sexpresses “futurity”
(unabridgedTHIRD NEW INTERNATIONAL DICTIONARY ed.189

1961). We therefore must decide whether future use is determined
i.e., by looking composition,at the structure’s internalobjectively,

i.e., subjectivesubjectively, by the Nelsons’ intent. Adiviningor
unjusttest could lead to results because identical houses could be

America,Ins.differently.classified Raudonis v. Co. North 137Cf. of
57, 61, 746, (1993) (avoidingA.2d 749 thatinterpretationN.H. 623

result). Moreover,tolead absurd the ofwould mere existence
district,inunusually large one-familyhouses a residence irrespec­

put, dangerthe the are aposestive of use to which houses of
land,” objectivethe of which“overcrowding of avoidance is a stated

TOWN NEWzoningthe town’s ordinance. See OF DURHAMof
ORDINANCE, I;AND USE art.LAND Sullivan v.ZONING cf.

116, (1937).Co., 112, 225,A.N.H. 193 227Investment Trust 89 We
ordinance,zoningthat the classification as a orconclude under one-
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dwelling on formultiple-family hinges dwelling’s adaptabilitythe
use, ofadjudged by separate containingas the areas withinnumber

bath, toilet, bya and or family.kitchen that could be used one person

in analysis, trialWe note that its court looked to thethe
“dwellingdefinition of unit” found in section of the town’sthe

relating to Thebuilding code fire control. fire control section
inexplicitly provides applythat the defined terms thatonly section.

consideringThe trial court thus erred inby the definitions the
safety zoningcode rather than those in the ordinance.

The Nelsons that is a two-familycontend their house not
hasdwelling heating system,because it one hotonly one water

system, system,one system,electrical and one and ifseptic because
ascharacterized a thetwo-family dwelling, house violates various

above,safety codes. Asdisagree.We noted the ordinance defines
baths, toilets,todwellings according the of separatenumber and

kitchen facilities. we the trialAccordingly, affirm court’s determi­
nation that zoningthe Nelsons violated the byordinance construct­
ing a two-family residence.

GarageII.

We next address the Nelsons’ claim that zoningthebecause
requirementsordinance establishes setback but notdoes restrict

garage capacity, whether garagetheir can accommodate more than
one car is inconsequential. Thus tothey appear thatargue the terms
and conditions of their variance meaningless.are We disagree.

The ZBA is empowered to grant variances from the ofterms a
zoning “so spiritordinance that the of the ordinance shall be

and justice 674:33, 1(b) (1986).observed substantial done.” RSA
This broad statutory language the ZBA toauthorizes attach rea-
sonable conditions to such variances. RealtyVlahos Co. v. Little

District, 460, 463, (1958)Boar’s 257,Head 101 N.H. 146 A.2d 260
(decided law).under prior The Nelsons’ variance from the setback
requirements uponwas requirementconditioned the that buildthey
a one-car their agarage; construction of garagetwo-car was
unauthorized. We conclude that the Nelsons the require-violated

of their buildingments variance by a two-car garage within the
setback.

The also argueNelsons that the trial court erred theby affirming
ZBA because the ZBA examined whether the Nelsons had violated
their limitingvariance instead of its questionexamination to the of
whether the Nelsons had zoningviolated the ordinance. We notneed

proprietyaddress the of this examination because without a vari-
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zoningconform to ordinancedoes notgarageanee the Nelsons’
requirements.

beshallbuildingthat newzoning provides “[n]oThe ordinance
(45) portionfeet from the center of the traveledforty[-]fiveless than

(15) of anfrom the lineany propertyof road or fifteen feetpublic
ORDI-ZONING AND LAND USEabutter.” OF NEW DURHAMTOWN

IV(B)(2).NANCE, is withingarageThat Nelsons’ locatedart. the
doesnot thereforedispute. garagethis setback is in The Nelsons’

If we therequirements. ignorezoningnot to the ordinanceconform
aordinance, we findonly the zoningvariance and look atNelsons’

The court’s conclusionprovision.of setback trialclear violation the
correct.legallythe ordinance waszoningthat violatedthe Nelsons

426,Cohen, at 1146.N.H. at 593 A.2dSee 134

III. Paving

hadquestion of the Nelsonsnow turn to the whetherWe
argueThe Nelsonspave property.to theiracquired righta vested

submit­which hadplan,construction the Nelsonsapprovedthat the
1988, pavedin aincludedbuilding permit applicationted with their

the amendmentargue bythat the time conservationTheydriveway.
and1990, andalready garagehad built the housetheytook ineffect

theirby pavingto theright complete projecthad a vestedtherefore
driveway.

relies, faith,inreasonably good uponlandowner who[A]
that would aregulation prohibit pro-of anyabsencethe

completea to theposed rightvestedproject acquires
(1)owner has in substantialproject engagedwhere the

(2) has substantialproperty,on the or incurredconstruction
good reliance.directlyliabilities related to his faith

232, 82,227, 604 85Barrington, N.H. A.2dv. Town 135Hussey of
exists,(1992). whether a vestedpurposes determining rightFor of

when,they newexamine the facts as were the conservationwe
427,Cohen, at134 N.H. at 593 A.2dfirst took effect. Seeamendment

(standard uses).for The landownerreviewing nonconforming1147
necessarybears burden of allright provingwho claims a vested the

Leskiewicz, 110New London v.establishing right.elements that
856, (1970).467, the462,N.H. 272 A.2d 860 We trial court’suphold

(1) the court did to thefindings properlyof fact unless trial not defer
(2)(1986), its arefinding, findingsZBA’s fact see RSA 677:6 or

A,2devidence, Cohen, 426,134 N.H. atsee 593unsupported by the
at 1146.

plansthat if the construction includedagree approvedThe parties
a torightwould havedriveway, acquiredthe Nelsons vestedpaveda
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dis-pave despite Theyafter 1990 the conservation amendment.
however, as to the included aagree, approved planswhether

anddriveway. the trial court the ZBA’s determinationupholdWe
that didthey not.

ZBA hearing, building planAt of the the Nelsons’ wasthe time
however,layout plan,official lot whichmissing from the files. The

didalong application,had been submitted with the variance not
ZBAdriveway.include a The code enforcement officer informed the

although thought intending pave,that had Nelsons were tohe the
inpaving“the additional was not shown ofany plansNelson’s

ZBApresented to in ZBAthe 1988.” At the the Nelsonshearing,
produced allegedan of acopy building plan pavedthe that included

ZBA, todriveway. But the which had the gauge theopportunity
witnesses,credibilitydemeanor and of the found that is no“there

credible evidence that paving alongside [garage]reliable the the or
to was part original permit plannear the of the . . . .”house and

677:6,trial properlyThe court to this see andfinding,deferred RSA
evidence, Cohen, 426,the isfinding supported by the see N.H. at134

593 A.2d at 1146.

IV. Estoppel

The Nelsons that codecontend both the enforcement officer and
driveway,the town road to aagent pave theyauthorized them that

authorizations,relied on these and that isthe town therefore
estopped enforcingfrom the prohibitionconservation amendment’s
against them.

municipal“Although corporations may subject toindeed be
estoppel, the law does not application againstfavor its municipali-
ties. This is especially true a valuable public maywhen interest be
jeopardized by applying the doctrine of estoppel against the

Keene, 102,v.municipality.” City 99,Hansel 138 N.H. 634 A.2dof
1351, (1993) (citations omitted).1353 estoppel“The of hasdoctrine

applied municipalities unjustbeen to to prevent and toenrichment
accord fairness to those who withbargain agents municipal-the of
ities for ofpromises municipalities.”the the Aranosian Oil Co. v.

Portsmouth, 59, (1992)City 57, 357,136 612N.H. A.2d 358of
omitted).(quotations

A party claiming estoppel provemust four elements:

first, a representation or ofconcealment material facts
facts; second,knowledgemade with of partythose the to

whom representationthe was made must igno-have been
matter; third,rant of truth ofthe the representationthe

must been withhave made the intention of theinducing
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fourth, mustotherit; partyand theto rely uponpartyother
his ortorepresentationtherely uponinduced tohave been

injury.her
claim onthebringing estoppelby partytheThe reliance

must have been reason-or concealmentrepresentationthe
assertingpartythewhenis unreasonableable. Reliance

ofor at the timehis or her reliancetime ofat theestoppel,
concealment, haveknew or shouldorrepresentationthe

im-was eitherrepresentationconduct orthat theknown
misleading.incorrect ormateriallyproper,

1152,467-68,462, 471 A.2d124 N.H.Tompkins,v.City Concordof
omitted). addition, invoked(1984) (citations estoppel may beIn1154

officialstownbyof conduct or statementsa town as a resultagainst
468, 471atauthorized. Id.or statements wereif conductonly the

at 1155.A.2d

theagainstclaimTherefore, estoppelanparty bringinga
or of a [town]conduct[town], representationson thebased

official, official’s asserted or assumedrely on thecannot
relycan a onpartynot Norauthority possessed.exercise of

official, to ana establishauthority ofapparent [town]the
claim, his actualacted outsidewhen the officialestoppel

authority.

omitted).and citation469, (quotations471 A.2d at 1155Id. at

of theirburden of the elementsprovingNelsons bear theThe
of that claimclaim; trial court’s denialupholdwill theweestoppel

matteror erroneous as aby the evidenceunsupported“unless it is
256, 261,Barnstead, N.H. 615 A.2d136law.” Turco v. Townof of

omitted). assertions,(1992) thetheir1237, Despite(quotation1239
representedany agent of the town everprovedid not thatNelsons

twentythan percentthem to cover moretown would allowthat the
in of 1990surfaces contravention theof lot with impervioustheir

codethat when theargueThe Nelsonsconservation amendment.
1989,in hebuilding permitrenewed theirofficerenforcement

ofdriveway. But the eventsthey pavethat could theirrepresented
untilbegin pavingNelsons did notbecause the1989 are irrelevant

in A1990.of conservation amendmentafter the enactment the
noin hasundertaking permissiblewas 1989that anrepresentation
ifundertaking permissiblewould bethat samebearing on whether

in 1990.were enactedbegun regulationsafter new

that after the conservation amend­Nelsons also assertThe
planstheir toagent approved pavetown roadenactment thement’s
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assertions, isdriveway.the Aside from the the recordNelsons’
Moreover,of any tending provedevoid to this claim.evidence

on suchany representations by agentreliance the road wouldmade
tonot be reasonable because the road lackedagent authoritythe

exempt require-the Nelsons from the conservation amendment
262, addition,See id. A.2d Inments. at 615 at 1239. had the Nelsons

a reasonably diligent inquiry theyconducted would have learned
paved drivewaythat a would violate the conservation amendment.

264,See at 615id. A.2d at 1240.

V.Laches

trialThe court ruled that of toapplythe doctrine laches did not
doctrine,bar Healeys’the claims. is an theequitable“Laches

which aapplication questionof is of for trial court.fact the
Therefore, notwe will overturn court’s unlesssuperiorthe decision

find it is aunsupported bywe the evidence or erroneous as matter
Weeks, 237, 614, (1991)240,of law.” State v. N.H. 590 A.2d 616134

omitted).(citation
“Laches, limitation, time,unlike is not a mere matter of but is

principally a of the ofquestion inequity permitting claim to bethe
inequityenforced —an founded on insome the conditions orchange

of orproperty partiesrelations the the involved.” v.Wood General
Co., 289,285, 155, (1979)Elec. 119 N.H. (quotation402 A.2d 157

omitted). doctrine,equitableBecause it is an “laches will constitute
a bar to ifonlysuit the wasdelay unreasonable and prejudicial.”

v. 710,White Mt. 701,Jenot 124Acceptance N.H. 474 A.2dCorp.,
(1984) (citation1382, omitted).1387 In determining whether the

apply suit,doctrine should to bar a the court should consider “the
ofknowledge the plaintiffs, defendants,the conduct of the the

vindicated,tointerests andbe the resulting prejudice.” N.H.
Donuts, 774, 785,Inc. v. Skipitaris, 351,129 N.H. 533 A.2d 357
(1987) omitted).(quotation

proprietyThe of applying hinges upon particularlaches the facts
of Zinkevicz,each case. Bogardus 527,v. 530, 722,134 N.H. 596 A.2d

(1991). In laches,723 our ofanalysis we will examine theseparately
complaints house,regarding the Nelsons’ garage, pavement.and

We notdo decide applieswhether laches Healeys’to bar the claim
that the Nelsons built a two-family residence. The trial court did not

specificorder for therelief Nelsons’ violation of the ofprohibition
multi-family dwellings. Because do not knowwe what enforcement
of the conservation amendment against entail,the Nelsons would we
cannot determine whether such enforcement would inequitable.be

Wood, 289,See 119 at 402 note,N.H. A.2d at 157. however,We that
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was not unreason-Nelsons’ houseHealeys’ delay regarding thethe
able.

thethe structure ofHealeys protestdid notAlthough the
built, delayit wasafter had been theiryearshouse until fourNelson

torule, imputed“[L]aches, generala cannot beasnot unreasonable.
BayNorthcreating right.”of facts hisa who is theparty ignorant

321, 325, 114,Grinnell, 461 116Council, N.H. A.2dInc. v. 123
that(1983). to showparty assertingis on [the laches]burden“[T]he

amerelyin was notbringing complaintadelaythe complainant’s
conduct, thatthe nature of the butof lack of awareness ofresult the

misconduct,of onbecoming sleptaware thecomplainant, afterthe
500, 508, 270, 274Plantier, 126 494 A.2dN.H.his rights.” Appeal of

omitted)(1985) to med­“laches-type” doctrine(applying(quotation
revocation).ical license

ordi-zoningthis UnderNelsons did not meet burden. theThe
dwellingnance, one-family partlyas adesignationa structure’s

outside, HealeysFrom thecomposition.on its internal thedepends
a orwas one-not the Nelsons’ housecould discern whether

the trialthey only speculate. Beforetwo-family dwelling; could
therefore, Healeys werepremises,the thetook a view ofcourt

kitchens, bathrooms, and bedroomsas to the number ofuncertain
the house.within

the two-carHealeys’not the ofprotestdoes defeatLaches
in wrongdoing.”the “consciousengagedbecause Nelsonsgarage

Inc.,Donuts, 785, (quotationat 533 A.2d at129 N.H. 357N.H.
omitted). of dependsof the doctrine lachespropriety applying“The

solelyof notparties, uponand situation all theupon the conduct
omitted).783, at 356 (quotationof Id. at 533 A.2dthose one.”

byrestriction theviolation of a land useKnowing and deliberate
Healeys’the in the favor.changes equitiesis conduct thatNelsons

786,at A.2d at 357.See id. 533
avariance,of their the Nelsons constructedthe termsDespite

that the “con-garagetrial court determinedgarage.two-car The
areas, aby garage typeboth accessedbaytains two separate

bays leadingof have pavementand that “both theseoverhead door”
to which thedrivewaysbe andopenings appearto whichtheir

The ofdriveways.” questionto constituterepresentedNelsons have
intending to build a one- or two-carNelsons werewhether the

variance; duringto their it was discussedwas not incidentalgarage
Nevertheless, in thisconstructing garage,process.the application

In ofof their variance. facethe termsignoredthe Nelsons clear
ordinance, cannot nowfor the Nelsonsdisregard zoningsuch the

Healeys’ complaint.to bar theinvoke laches
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Healeys’to theis an ineffective defenseequallyLaches
partyviolation. Theimpervious surfacecomplaint regarding the

demonstratinghas of thea laches the burdeninvoking defense
710,Jenot, at 474 A.2d at124 N.H.prejudice by delay.caused the

have not met this burden.1387. The Nelsons
over athat the “was not installedHealeys pavementThe contend

down, is noand once it was laid there indicationlengthy period,time
occur to them whetherprejudicefrom the as to what couldNelsons

a much later time.” Wesought dayits removal was the next or at
case, supportsagree. Under circumstances of this the evidencethe

unreasonablydelaythat the was notsuperior findingthe court’s
long prejudicial.or

Affirmed.

All concurred.
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