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therefore,clear,It islimitation.a similaritself containedreport
tointendedonlythat GZAin agreementthelanguagefrom the

would bereporttheknew thatGZABronstein. Whilebenefit
thatreasonably foreseeablelender, was notitto thefurnished

orBFM plaintiffs,to theinformationfurnish theBronstein would
thereforereport.on the GZArelywouldBFM plaintiffsthat the

Corso, at119 N.H.plaintiffs.BFMno of care to thedutyowed Cf.
(individual who are“only to those651, is liableA.2d at 303406

risks orto thoserespectwithonlyendangeredforeseeably [and]
unreasonably danger-conductmade thelikelihoodhazards whose

omitted)).(quotationous”
Bronsteinknew thatthat GZAargueBFM becauseplaintiffsThe

lender, reasonably foresee-it wasreport to itswould transmit the
Wereport buyers.to otherwould transmit theable that the lender

limitation on dissemina-contained thedisagree. The itselfreport
Addition-lender, therefore, of the limitations.tion. was awareThe

that informationforeseeableally, reasonablyit would not be
would be transmittedpurchaserto a asupplied by potentiallender

(SECOND)purchasers.that to other See RESTATEMENTby lender
h, 5,TORTS, atcomment illus. 134.supraOF

of summary judgmentaffirm the trial court’s denialWe therefore
summarygranton of limitations and its ofbased the statute

to BFMjudgment duty bybased on the absence of a owed GZA the
plaintiffs.

and remanded.Affirmed
J.,HORTON, sit;did not concurred.the others
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Burns, Bryant, Hinchey, Schulte, P.A., (PaulCox & of Dover R.
brief,Cox and Christine M. on the and Ms.Rockefeller Rockefeller

orally), for plaintiff.the

(StevenRansmeier & ofSpellman, Concord HengenE. and R.
Upton joint brief,Stevenson on the and Mr. Hengen fororally),

Kleeman, M.D.,defendant Thomas J. and for New Hampshire
Society,Medical as amicus curiae.
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(RobertChiesa,Peters, of ManchesterStarr, &DunnWadleigh,
Elliotfor defendantorally),andbriefE. Jr. on theMurphy,

Hospital.

P.A., filed no brief.Orthopaedic Surgery,HampshireNew

a medicalbroughtAnglin,THAYER, Josephplaintiff,J. The
J.)(Hollman,Courtin SuperiorA verdictjuryaction.malpractice

M.D., hisKleeman, andJ.Thomasin favor of defendantwas entered
P.A., againstSurgery, butOrthopaedicNewemployer, Hampshire

$50,000.(Elliot), of Theamountin theElliot Hospitaldefendant
affirm.all of the verdicts. Weplaintiff appeals

knee31, 1987, reconstructiveplaintiff underwentJuly theOn
surgeryinjury.from basketball Thedamage resultingfor asurgery

Elliotsurgeon atand anotherbywas Dr. Kleemanperformed
later, again under-plaintiffsix months theHospital. Approximately

that hadby lapincheighteen spongeto a foursurgery removewent
during surgery.in his the originalleftbeen knee

ofnegligence and breachclaims of medicalplaintiff broughtThe
N.H.employer,Dr. and hisagainstor Kleemanwarrantycontract

N.H. wasalleged OrthopaedicThe thatOrthopaedic. plaintiff
Asemployee,actions of its Dr. Kleeman.vicariously liable for the

against Orthopaedic,claims N.H.plaintiff independentmade nothe
Dr.only againsthis claims Kleeman.we need address

againsta claim of medicalbrought negligencealsoplaintiffThe
a At of thejury.Elliot. All of the claims were tried before the close

onevidence, damagestrial court ruled that available thethe the
orplaintiff’s warrantybreach of contract actions would be the same

therefore,as for the claims. with-malpractice plaintiff,those The
of or and todrew his breach contract actions thewarranty excepted

damagestrial court’s the for thoseruling regarding available
Kleeman,jury againstclaims. The returned a verdict for Dr. and

$50,000.in varietyElliot the amount of ofplaintiffThe filed a
motions,post-trial byall of which denied the court.were trial

plaintiff 507-E,theappeal, argues chapterOn that RSA which
actions,governs medical isinjury unconstitutional as in thisapplied

it him ofdeprived equal protectioncase because of the law.
(1)Specifically, plaintiff arguesthe chapterthat the as applied:

him of ofdeprived warranty againsthis breach contract or actions
(2)Kleeman; prevented juryDr. the trial court from giving certain

(3)regarding negligence;instructions and resulted in the use of an
special Additionally,form. theimproper plaintiff arguesverdict that

by instructing juryerred regarding mitigationcourt the ofthe
Finally, plaintiffthe thatdamages. argues the verdict for Dr.
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Elliotagainst againstKleeman and the award are the cleardamage
andweight of the should be set aside.evidence

strong policy against reachingThis court has “a a constitutional
in a be on a ground.”issue case that can decided nonconstitutional

(1989).376, 379, 1059,Hodgkiss,v. N.H. 565 A.2d 1061State 132
Therefore, before the ofaddressing constitutionality chapterRSA
507-E, trial courtbywe determine whether the results reached the

inwould have been the same the absence of medical injurythe
so,If court ituphold maystatute. we will the trial even if have

the onright grounds.reached result mistaken See Town Tilton v.of
State, 467, 791, (1993).463,137 N.H. 629 A.2d 794

The that the trialplaintiff argues rulings regardingcourt’s the
damages deprivedavailable under the him of achapter medical

or warrantycontract cause of in ofaction violation the State
Constitution. Assuming, arguendo, that the trial court’s interpreta­

unconstitutional,tion chapterof the was the stillplaintiff would not
if, law,his appealin as a ofsucceed matter there was insufficient

to establish that a medical or warrantyevidence contract existed.
Brothers, Wallin, 1138, 1140,See Silver v.Inc. 122 N.H. 455 A.2d
(1982) (law1011, may1012 challengednot be some rightunless is

orimpaired injured).

Whether a contract or ofwarranty medical services existed
initiallyis questiona law forof the trial court to decide. Hawkins v.

McGee, 116,114, 641, (1929).N.H. 14684 A. 643 Statements of
opinion regarding the of a procedureresult medical will not impose

liabilitycontractual if they ultimately proveeven incorrect. Id. at
115,146 case,A. at 643. In this plaintiffthe was toldtestified he that
the “operation givecould me a thatknee was than .stronger . .
before,” and that “iffollowing surgery committed,was[he] [he]
would able to ballplay again.”be The language byquoted the

doesplaintiff not rise theto level required by toHawkins allow a
afinding of contract warranty byor to cure physician.a Id. at

115-16,146 A. at Additionally,642-43. unlike in Hawkins,the doctor
Dr. didKleeman not solicit or thatrequest he be to performallowed

plaintiff’s 116,146the surgery. fact,Id. at atA. 643. In the plaintiff
thattestified Dr. Kleeman had informed him that he could have

surgeonanother perform the andsurgery, the plaintiff did consult
surgeon prioranother agreeing surgery.to to

The statements attributed to Dr. onlyKleeman “could be
as expressionsconstrued of opinion or predictions as the probableto

ofduration the treatment and plaintiff’s resulting disability[;] . . .
thatthe fact these estimates were exceeded . impose[s]. . no

liabilitycontractual theupon 115,defendant.” Id. at 146 A. at 643.
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Therefore, trial court’s did not the of arulings deprive plaintiffthe
action, result, plaintiffcause of and as a has nothe suffered

injury regardless constitutionalityconstitutional of the of RSA
Brothers, Inc., 1140,chapter 507-E. Silver 122 N.H. at 455 A.2d at

1012.

plaintiff arguesThe next that the trial court by failingerred to
se,jury regardinginstruct the negligence per presumption of

negligence, ipsa loquitur,and res as to Dr.defendant Kleeman. The
plaintiff’s onargument premiserests the that aleaving foreign body
in a patient following surgery is inherently negligent, and that the
trial court should have found negligentDr. Kleeman as a matter of
law.

We need not ofproprietyconsider the a res ipsa loquitur
instruction in this plaintiffcase because the “did not thisrequest
instruction in trialthe court. We will nottherefore consider it here.”

286, 291, 98, (1993).Burley,State v. 137 N.H. 627 A.2d 101
As to plaintiff’s requests,the other we find no inerror the court’s

rulings. “Ordinarily, negligence presumedwill not be or inferred
MCNAMARA,from injury.”the fact of 8 R. NEW HAMPSHIRE

PRACTICE, 139, (1988).§PERSONAL INJURY at 151 plaintiff“[T]he
retains the ultimate burden of persuasion in negligence actions.”
Pillsbury-Flood v. 299,Hosp., 304,Portsmouth N.H.128 512 A.2d

(1986).1126, 1129 “Negligence is a fact for the plaintiff to prove by
a preponderance evidence;of the a fact for jury not,the to find or
without any presumption of law wayone or the other.” Boucher v.
Railroad, 91, 93, (1911)76 N.H. 993,79 A. omitted).994 (quotation

In support of his position, the plaintiff cites to cases that
a surgeonconsider the “captain of ship”the and therefore liable

whenever a foreign object is retained within patienta regardless of
the surgeon’s own negligence. The inplaintiff effect urges this court
to aadopt theory of strict liability for insurgeons cases involving

objectsforeign retained in an incision. plaintiff’sThe argument is
not persuasive. Under New law,Hampshire strict liability is

onlyavailable “where Legislaturethe has provided for it ... or
[in] those situations where the common law of this hasstate imposed
such liability and Legislaturethe has not fitseen to it.”change
Moulton v. Papers Co.,Groveton 50, 53,112 68,N.H. 289 A.2d 71
(1972) omitted)(quotation (rejecting tort standard of strict liability
for ultrahazardous activity); see also Johnston v. Lynch, 133 N.H.
79, 86, 934, (1990)574 A.2d 938 (rejecting strict liability for
collisions between children);motorists and MCNAMARA,8 supra

106,§ at 102. plaintiffThe has pointed to no legislation or common
law supportthat would the imposition of strict liability in this case.



262

to theto no to that doctrineplaintiff pointedThe has reason extend
medicine, ofis a asurgeonus. In modern the membercase before

surgeon shouldwhyof and we see no reason theprofessionals,team
for of professionalsthe actions other neitherresponsiblebe deemed

RaleighThomas v. Generalemployed bynor controlled him. See
(W. 1987).222,Hosp., 358 S.E.2d 224-25 Va.

form.plaintiff challenge specialThe next seeks to the verdict
objected byhe claims to have to the form used the trialAlthough

court, objection. plaintiffno such Nor didthe record contains the
formpresent proposed speciala verdict to the trial court. “We will

appealnot an on that has not raised before thereview issue been
CSI, Ltd.,objection.”trial court a v. N.H.by timely Chadwick 137

515, 520, 820, (1993).629 A.2d 824

that trial in hisplaintiff argues denyingThe the court erred
judgment notwithstandingmotion for the verdict because the

in of against weightverdict favor Dr. Kleeman was ofthe clear the
“In decidingevidence. a motion for thejudgment notwithstanding

verdict, trial judgethe must construe the evidence and all reason­
favorablyable inferences most to the party opposing the motion.”

240, (1994).246, 906,v.Phillips Corp.,Verax 138 N.H. 637 A.2d 911
grantedThe motion will be only when the evidence “so overwhelm­

ingly favors the moving party contrarythat no verdict” could stand.
omitted).Id. (quotation

The trial court did not in denyingerr the motion. Aplaintiff’s
surgical nurse testified that had incorrectlyshe Dr.informed

that all spongesKleeman had been counted. Defense Dr. H.expert
James Forbes testified that it was not a breach of the standard of
care for Dr. to relyKleeman on the nurse’s representation. Addi-
tionally, the plaintiff’s expert and another defense expert testified
that it was not improper surgeonfor a to rely spongeon a count.
Finally, Dr. Forbes testified that it was not a ofbreach the standard
of for Dr.care Kleeman to fail to recognize the retained onsponge

postoperativethe X-ray. plaintiffThe presented expert testimony
that assertions,contradicted ofsome these jurybut the was free to
reject that testimony in or part. Nash,whole in Johnson v. 131 N.H.
731, 734, 842, (1989).559 A.2d 844 From the evidence presented, the
jury reasonablycould conclude that Dr. Kleeman’s conduct was not

Therefore,negligent. the trial court properly denied plaintiff’sthe
motion.

plaintiffThe argues that the trial court should not have
the juryinstructed regarding mitigation of damages because Elliot

itfailed to raise as an affirmative defense toprior trial. We disagree.



innot include [the]“shouldjuryThe that theinstruction stated
could haveplaintiff. . . theif whichdamages, any,verdict such

expense.”or Whileeffort, undue riskwithoutbyavoided reasonable
accuratelyinstruction, is moreitmitigationcharacterized as a

conse-of avoidableon the doctrinean instructiondescribed as
Cote,v. 128See Smithtype mitigation.a ofquences, specificwhich is

a(1986). that341, “This doctrine states231, 243,N.H. A.2d 349513
thatwhichflowing consequencesfromdamagesparty cannot recover

Damages2D22 AM.avoided.” JUR.reasonablycould haveparty
that(1988). affirmative defense495, “is not an§ at The doctrine579

toof failure andin evidence thatpleaded to letspeciallymust be
defendant,Id. Theinstructions.”wrongdoer properentitle the to
plaintiff’sthat thetherefore, raisingfrom a claimwas not barred

injury.in otherwise avoidableresultedactions relative to treatment

givinginthat trial court erredarguesalso theplaintiffThe
asupportno tothere was evidencedisputedthe instruction because

to fullyof Trial Courtdutyto “It is the themitigate.claim of failure
to the case.”applicableinstruct as to the lawcorrectly juryand the

(1993)374, 377, 244,A.2d 246Gray,v. 137 N.H. 628Peterson
omitted). The standard for deter­ellipsesbrackets and(quotation,

isjuryan instruction is reversible errormining whether incorrect
its verdict onjury basing“whether the could have been misled into

omitted). appeal,of Id. On wemisperception (quotationa the law.”
“fairly presentedto if itjury chargeexamine the entire determine

injusticeto in was tojurythe case the such a manner that no done
omitted).legal rights litigants.” (quotationthe of the Id.

instructionjury given simplyThe as contained an accurate
of duty reasonablystatement the law. Plaintiffs have a to act to

Co.,Emeryavoid loss. See v. 117Caledonia Sand and Gravel N.H.
441, 448, 929, (1977);A.2d Murray374 933-34 v. Boston & Maine R.
R., 367, (1966).375, 66, Therefore,107 N.H. 224 72A.2d we do not
find that the couldjury byhave been misled the inclusion of the
instruction.

The also that trialplaintiff argues the court should in-have
jurystructed the that the of showingdefendant bore the burden

that hadplaintiff mitigatethe failed to his Thisdamages. question
was not raised in plaintiff’sthe notice of orappeal, byadded the

16(3)(b).plaintiff topursuant Supreme Court Rule It therefore will
Peterson, 713,appeal. 714-15,not be addressed on State v. 135 N.H.

(1992).749,609 A.2d 751

The thatplaintiff arguesnext the trial court should have set
judgment against Elliot damageaside the because the award was

(1)unreasonably low. “A jury mayverdict be set aside if it is
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(2)evidence,of orconclusively against weightthe the if it is the
mistake,of partiality,result or and fromcorruption separate apart

Stark, 479,evidentiary 486,Breagyconsiderations.” v. 138 N.H. 642
(1994).329,A.2d 334 The raisesplaintiff solelyissues under the first

prong. plaintiff arguesThe that in oflight “overwhelming”the
of expenses, pain suffering,evidence medical and and dam-other

ages, jury’s conclusivelythe award was against weightthe of the
evidence, however,evidence. Substantial contradicted plaintiff’sthe

damage Expertsclaims. that no permanent damagetestified to the
plaintiff’s wasknee traceable to the sponge,retained and that
neither the retained norsponge the second surgery substantially
impeded his recovery. jury’sThe verdict conclusivelywas not

evidence;against therefore,ofweightthe the the trial court did not
in 486,err to itrefusing Breagy,set aside. 138 N.H. at 642 A.2d at

334.

Affirmed.
BATCHELDER, J., specially;concurred the others concurred.

BATCHELDER, J., concurring specially: plaintiff challengesThe
the ofconstitutionality chapterRSA 507-E. IBecause would reach

case,the constitutional inissue this I concur in the result only. See
BISHOP,J. COMMENTARIES ON THE WRITTEN ANDLAWS THEIR

35, (1882) (when§INTERPRETATION at 32 a cause a“involving
constitutional question” is squarely presented, the court “must

.”).interpret the constitution as to it. . .
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