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(2)evidence,of orconclusively against weightthe the if it is the
mistake,of partiality,result or and fromcorruption separate apart

Stark, 479,evidentiary 486,Breagyconsiderations.” v. 138 N.H. 642
(1994).329,A.2d 334 The raisesplaintiff solelyissues under the first

prong. plaintiff arguesThe that in oflight “overwhelming”the
of expenses, pain suffering,evidence medical and and dam-other

ages, jury’s conclusivelythe award was against weightthe of the
evidence, however,evidence. Substantial contradicted plaintiff’sthe

damage Expertsclaims. that no permanent damagetestified to the
plaintiff’s wasknee traceable to the sponge,retained and that
neither the retained norsponge the second surgery substantially
impeded his recovery. jury’sThe verdict conclusivelywas not

evidence;against therefore,ofweightthe the the trial court did not
in 486,err to itrefusing Breagy,set aside. 138 N.H. at 642 A.2d at

334.

Affirmed.
BATCHELDER, J., specially;concurred the others concurred.

BATCHELDER, J., concurring specially: plaintiff challengesThe
the ofconstitutionality chapterRSA 507-E. IBecause would reach

case,the constitutional inissue this I concur in the result only. See
BISHOP,J. COMMENTARIES ON THE WRITTEN ANDLAWS THEIR

35, (1882) (when§INTERPRETATION at 32 a cause a“involving
constitutional question” is squarely presented, the court “must

.”).interpret the constitution as to it. . .
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(John Kacavas,Howard, P.attorney generalR. assistantJeffrey
attorney general, orally),on the brief and for the State.

Scherr, defender, Concord,ofappellate byAlbert E. assistant
and fororally,brief the defendant.

HORTON, defendant, Grant-Chase,J. The was ofCindy convicted
assault, 1993),degreefirst a trial in(Supp. juryRSA 631:1 after

J.).(Fauver,Superior appeal, arguesCourt On the defendant that
J.){Smith, in by refusingthe Trial Court erred its order topretrial

made in insuppress response police questioning,statements she to
of rightviolation her to counsel under fifth tothe amendment the

I,partUnited States Constitution and article 15 of the New
Hampshire Constitution.

14, 1994,In an opinion dated December we affirmed the defen-
dant’s conviction. The defendant formoved reconsideration. See

R. 22. grantedSUP. CT. We the motion and opinion.withdrew our
We affirm.

28, 1990, victim,On December and Georgethe defendant the
inTegelaar, were a inphysical struggle that resulted the defendant

shooting and victim.wounding the Both the victim and the defen-
transported hospitaldant were to the for treatment of injuries.their

case,the suspectBecause defendant was a in the LangleyOfficers
defendant,Folini to hospital questionand went the to the hoping to

incriminatingelicit wasstatements. The defendant constantunder
watch and was not topolice free leave. Officer was withinLangley
tothree five feet of while was in emergencyher she the room.

During Langleythat time the defendant asked Officer for purseher
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staff hadand if she could call her thelawyer. hospitalOnce
lawyer.their the hercompleted testing, telephoneddefendant

to callDuring telephone Langleythe five- ten-minute Officer
present but could not the substance of theremained overhear

call,her Officersphoneconversation. After the defendant ended
Folini initiate Until thisquestioning.and her toLangley approached

point police subjectedhad orquestioningthe not the defendant to
if allequivalent. rightits functional Officer Folini asked her it was

himquestionsto ask some about the The defendant toldincident.
cooperatehad attorney,that she talked to her who advised her to

with The officers to herinvestigation. explainedthe the defendant
Arizona, (1966),see v. 384 whichrights,Miranda Miranda U.S. 436

form,signingshe a and incrim-explicitly bywaived waiver elicited
inating statements.

attorneythat to call inrequestThe defendant contends her her
counsel,room of torightthe constituted an assertion theemergency

and that statements from after that violatedrequestelicited her
case,both and In decidingthe State Federal Constitutions. this we

Constitution, then, necessary,first to our if to thelook State and
Federal to determine whether it the defen­providesConstitution

Ball, 226, 232,greaterdant 124protection.with State v. N.H. 471
(1983).347,A.2d 351 the Court ofSupremeWe cite “decisions of the

jurisdictionsand of helpful­United States of courts other for their
analyzing deciding Maya,ness in issue.”and the State State v. 126

594, 1139, 1143 (1985).590,N.H. 493 A.2d Since we conclude that the
Federal is not more favorable to seepetitioner,Constitution the

States, 2350, (1994),Davis v. 114 S. Ct. 2355-57 noUnited we make
LaFountain, 225,separate federal See State v. N.H.analysis. 138

(1994).227, 1028,A.2d 1029636
The facts of thisargues suppres-defendant that the case mandate

sion of gave responsethe she in to Folini’sstatements Officer
onquestions, protectionsbased the enunciated in Minnick v.

(1990), Arizona,v.Mississippi, 498 U.S. 146 Edwards 451 U.S. 477
(1981), Arizona,and Miranda 436. disagree.v. 384 U.S. We

Mifo/nda,In thatSupreme policethe Court held must terminate
of an in if theinterrogation custody requestsaccused accused the

Miranda, Edwards,of atassistance counsel. 384 U.S. 474. In the
Court that in to protect rightsheld order the accused’s under
Miranda, once requests police maythe accused counsel the not

beenquestioningreinitiate until counsel has made available to the
Edwards,accused or the initiates communications.accused further

1990,451 at InU.S. 484-85. the Court clarified its inholding
by hasstatingEdwards that once the accused torightasserted the



267

counsel, presentuntil isreinterrogation may beginnot counsel
Minnick,or not an attorney.whether the accused has consulted with

153.498 U.S. at
question analysisA in the defendantpreliminary this is whether

ofindicated to the officers that the assistanceadequately soughtshe
did notThe trial court ruled that the defendant becausecounsel.

a did not“[m]erely requesting telephone calling attorneyand her
to the officers that assistance of counsel.”soughtindicate she the

defendant, however, lawyer,The stated that she to call herwanted
Langley request ambiguous.and testified that the was notOfficer

review a trial court’s which words afinding concerningWhile we
used to invoke the to counsel under theright clearlydefendant

247,standard, Gosselin, 243,see v. N.H. 552erroneous State 131
974, (1988); 807,Ogbuehi,A.2d 976 see also United States v. 18 F.3d

(9th 1994), words invocation of813 Cir. whether those constitute an
law, 813,to counsel is a of F.3d atright question Ogbuehi,the 18

Sundstrom, 207,203,which de novo. v. N.H.we review See State 131
81, (1988),552 A.2d v.by83-84 denial habeas Sundstromof aff’d

(1stPowell, 1992);960 F.2d 143 Cir. Fleet v. ChainBank —N.H.
136, 139, 1348, (1993).138 N.H. A.2dCorp.,Constr. 635 1350 Based

record,testimonyon in thatthe the we hold the defendant
adequately indicated to the officers that the ofsoughtshe assistance

318, 322-23,124 900,counsel. See State v. N.H. 470 A.2dTapply, 903
(1983).

of oftiming rightThe the defendant’s assertion her to
controlscounsel the outcome of this case. Had the defendant made

forrequesther counsel after Miranda had orwarnings givenbeen
interrogation begun,after had there would have been an

thatpresumptionirrebuttable the defendant asked for the assis­
for purposetance of counsel the of having present duringcounsel

any further and thequestioning, police could not reinitiate ques­
Minnick, If,until counsel wastioning present. 498 U.S. at 153. as

here, a defendant asserts Miranda inrights while butcustody,
interrogationbefore has begun, ability gothe State’s to forward

with oninterrogation depends the nature of the forrequest counsel.
is noPre-interrogation, there irrebuttable thatpresumption the

requestdefendant’s for counsel was for purposethe of having
present during Minnick,counsel the imminent interrogation. 498Cf.

atU.S. 153.

If the defendant’s ofpre-interrogation rightassertion the to
ambiguouscounsel is as to forpurposethe which counsel is sought,

e.g., matter,whether the defendant wished to discuss an unrelated
fromwhether the defendant wanted advice counsel regarding how to
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handle the imminent orquestioning, whether the defendant wanted
forpresentcounsel the a tointerrogation, police right clarifyhave

ambiguity by asking gothe the if or todefendant he she wishes
with interrogation.forward This does not run afoul of protec-the

Davis,tions of Edwards and Minnick. 114 atS. Ct. 2356Cf.
(“[W]hen suspecta ambiguous equivocalmakes an or statement it
will good police practiceoften be for the tointerviewing officers
clarify or not he anactually attorney.”).whether wants But see State

(N.C. 1992) (defendantTorres, 20, 26,v. 412 S.E.2d 27 could invoke
the of Minnickprophylactic protections warningsbefore Miranda

If,police interrogation byor inrequesting custody).counsel while
clarification, thatupon the defendant states the ofpurpose the

for wasrequest subjectcounsel unrelated to ofthe matter the
or thatquestioningimminent the of call topurpose merelythe was

seek of on to proceedadvice counsel how with questioning,imminent
police course,may proceed questioning.the with anyOf before

questioning begins, policethe would to knowing,have secure a
Plante,andintelligent, voluntary Miranda waiver. See State v. 133

(1990).384, 386, 95, If, clarification,N.H. 577 A.2d 97 upon after
counsel,talking with the defendant states that she does not wish to

proceed with untilquestioning present,counsel is that mustright be
scrupulously honored and no police questioning may follow. Cf.
Minnick, 498 at Additionally,U.S. 153. if pre-the defendant’s
interrogation request for counsel unambiguously stated that it was
for purpose havingthe of present during policecounsel questioning,
there would no toambiguity clarifybe and the could notpolice

questioninginitiate or seek a Minnick,Miranda waiver. See 498
atU.S. 153.

case,In this the defendant’s pre-interrogation invocation of
her to wasright counsel as toambiguous purpose. After the phone
call, the topolice sought clarify purposethe of her call. toldShe
them that she had to attorneytalked her her attorneyand told her

cooperate.to policeBefore the initiated questioning theregarding
crime, they advised ofher her Miranda rights. She was made aware
that she had a toright have counsel present during questioning, but
she waived that right. Because the statements the defendant seeks

suppressto bywere elicited questioning that followed Miranda
waiver,warnings and there was no violation of the defendant’s

rights under the State Constitution.

Affirmed.

All concurred.


