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See,provided by the e.g., (“Any employerstatute. RSA 281-A:33 who
.”).is for compensation provided by.liable the . . .[RSA281-A:]32.

languageBecause the and of supportstructure the statute the
“compensation”conclusion that the term a permanentincludes

award,impairment reject plaintiffs’ argumentswe the that the
absence of “award” legislature’sthe term evidences the intent to
exclude such an award from ofscope Similarly,the the lien. we
reject the that ofplaintiffs’ argument the use the “award” interm

1994),RSA 281-A:32 than(Supp. rather the term “compensation,”
which inlegislaturethe used an version of provision,earlier the

such anreflects intent.

purposeThe of the supportslien statute also the conclusion
that the lien includes amounts forpaid permanent impairment. We

recognizedhave that purposethe of is preventthe lien to double
recovery by employee.the Republic 99, 102,Tarr v. Corp., 116 N.H.

(1976)708,352 A.2d statute).711 (interpreting predecessor The
plaintiffs duringconceded oral argument that ofaspectone their
claim against the defendant was a claim for permanent impairment,
and that their settlement included this. Since the plaintiffs have

compensatedbeen for permanent impairment through their settle­
ment, their retention of permanentthe impairment award would
have the effect of giving them a double recovery. We do not believe

legislaturethat the intended this result.
We hold that the intervenors’ lien paidincludes amounts for

permanent impairment. affirmAccordingly, we the superior court’s
decision.

Affirmed.
All concurred.
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(JohnHoward,Jeffrey Jr.,R. attorney general Kissinger,C.
attorney, on orally),the brief and for the State.

Timothy defender, Nashua,Landry, publicM. of by brief and
for the defendant.orally,

THAYER, defendant, Lowe,J. The Keith E. his convictionappeals
assault, 631:2,1(d) 1994),for degreesecond on a(Supp.RSA based

J.).(Brennan,jury trial in Superior allegesCourt The defendant
(1)that trialthe court erred: of aby admitting testimonythe

(2)physician statements;regarding bythe victim’s and denying the
defendant’s motion to affirm.dismiss. We

victim,The defendant and his wife thebrought the wife’s
four-year-old daughter, to visit the victim’s grandparents. The child

spend night grandparents’ Duringwas allowed to the at her home.
the course of the evening, grandmotherthe child’s discovered

arms, back,on legs, spine.bruises the child’s and grandparentsThe
child’s pediatriciancontacted the and scheduled an forappointment

examination,day. Duringthe next doctor’s victimthe the informed
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defendant,father,doctor that her had inflicted the bruises.the the
contacted, and waspolice subsequentlywere the defendantThe

trial,charged degreeand with second assault. Prior to thearrested
physician’s testimonymoved in limine to introduce theState

injury.regarding the victim’s as to the source of her Thestatements
motion,granted ultimatelytrial court that and the defendant was

convicted.
four-argues byfirst that made theThe defendant statements

for ofyear-old purposevictim to her were not made thepediatrician
diagnosismedical or treatment and therefore were inadmissible

803(4)hearsay. Hampshire providesNew Rule of Evidence an
hearsayto theexception againstrule for:

ordiagnosisStatements made for of medicalpurposes
orhistory, pasttreatment and medical ordescribing

sensations, orpresent symptoms, inceptionor or thepain,
orgeneral character of the cause external source thereof

treatment,insofar as toreasonably pertinent ordiagnosis
made,ofregardless to whom orthe statements are when

made, court, discretion,the statements if inare the its
affirmatively finds profferedthat the statements were made
under circumstances indicating their trustworthiness.

803(4),“The trial court has in applyingdiscretion Rule and we will
Roberts,not disturb a ruling clearlyunless it is v.erroneous.” State

731, 740, (1993).1225,136 N.H. 622 A.2d In making1232 a
determination regarding admissibility exception,under this lookwe

intent;to of .inquiry subject“three areas . .: the declarant’s the
statements;ofmatter the and whether there are circumstances

(citationsindicating the oftrustworthiness the statements.” Id.
omitted). child,Where the declarant is a we extra inrequire care

803(4)determining the declarant’s ofproponentintent: Rule“[T]he
must presentstatements establishingevidence that the child had

intent,the requisite by thatshowing the child the statementsmade
thatunderstanding wouldthey further the anddiagnosis possible

Wade,treatment of child’s 750, 755,the condition.” State v. N.H.136
832, (1993).622 A.2d 835 “This finding may uponbe based circum-

Roberts, 740,stantial evidence.” N.H. at136 622 A.2d at 1232.
Here, the four-year-old victim’s bruises bywere first discovered

grandparentsher who immediately contacted pediatrician.her The
broughtchild was pediatrician’sto the day.office the next When she

arrived at the office by there,and was asked the whynurse she was
the child said it was because hadher father hurt her. The testimony

that doctor birth,established the had childtreated the since her and
that she had been treated at clinic on thirtythe more than occasions.
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blooddoctor aThe examination andperformed physical diagnostic
doctor could not circum-testing. While the remember the exact

statements,stances to victim’s indicatedleading up the his notes
bruisesthat child herself stated” that theher father inflicted“[t]he

Itstop crying having nightmare.because she would not had aafter
bodyduring examiningwas the course of the bruises on the child’s

that, doctor her what had happened.the asked

forsolelyargüesThe defendant that the statement was made
require­purpose fulfilling statutory reportingthe of the doctor’s

ments, (1994),see 169-C:29 and does not fall withinRSA therefore
his reasonhearsay exception. testifythe While the doctor did that

it isregarding injury reportingfor the was forinquiring purposes,
755,Wade,of mind that is N.H. atthe declarant’s state relevant. 136

case,622 A.2d at In of all of in this welight835. the circumstances
findingcannot the trial court’s that the child made the statementsay

clearlyor diagnosisfor the of medical treatment waspurpose
erroneous.

analysis to content of theprongThe second of the relates the
admissible,“To must med­statements. be the statements describe

sensations,history,ical or or cause or sourcesymptoms, pain, their
reasonably pertinent diagnosisto an extent to or treatment.”

omitted).Roberts, 741, In(quotation136 N.H. at 622 A.2d at 1233
case, identity person inflicting injurythis the of the the was not

because,to ofrelevant the treatment the bruises themselves as the
stated,doctor was no for injuries.there treatment available the We

have, however, previously testimonyadmitted medical “concerning
by regarding identity ofpatients perpe­statements made the the

trator, if medically necessarysuch statements are for ortreatment
of and ordiagnosis psychiatricsexual abuse other emotional

741-42, case,Id. at 622 A.2d at In thisdisorders.” 1233. the victim’s
condition,ofmerely symptom underlyingbruises were a the an

environment, regardingabusive and the information their source
underlyingallowed the doctor to the child abuse.diagnose See id. at

742, (information regarding622 A.2d at sexual relationship1233 and
to for and alcoholdrug supplier drug addiction);relevant treatment

(8th.Renville, 430, 1985)see v. 779 F.2dalso United States 436 Cir.
(“Statements victim to aby physiciana child abuse during an

is a of victim’sexamination that the abuser member the immediate
treatment.”).toreasonably pertinenthousehold are Additionally,
injuriesofregardinginformation the source the allowed the doctor

such as a bloodpossibleto rule out other causes disorder. On these
facts, could find that child’sthe trial court the statements about the
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to thereasonably pertinentin injurydefendant’s role her were
of childdiagnosis and treatment abuse.possible

is there areprong analysisfinal of the “whetherThe
of statements.”indicating trustworthiness thecircumstances the

Here,Roberts, 740, the circumstancesN.H. at 622 A.2d at 1232.136
their trustworthiness.supportthe statements at issuesurrounding

Wade, soughtnotin this case wasthe medical examinationUnlike
child abuse. Seeinvestigation allegedin with an ofsolely connection

Rather,Wade, 752,136 N.H. at 622 A.2d at 833. the examination
grandparentsfrom concern about the bruises the child’sresulted

Moreover, in apresenceon child’sbody.had discovered her the
care,location, previouslyfamiliar had received medicalwhere she

trial court’s that the statements were reliable.findingthesupports

that child hadwas introduced the beenThough evidence
statements, trial thatto the court foundinstructed fabricate

ofof is a“Credibility questionnot to be credible. witnessesevidence
will not trial court’s decision unless thefact and we overrule the

clearly unsupported byis erroneous or the evidence.”finding
Merrimack,Assoc. v. Town 139Hill at Merrimack Condo.Society of

(1994); Chase,253, 256, 928, v. 135 N.H.N.H. 651 A.2d 930 see State
(“We(1991)209, 215, 931, 935 will not overturn the600 A.2d

factfinder, in toof the who is the bestcredibility ruling position
.”).. on ofmake such a determination . . The witness the issue

fabrication was of We cannot that thesaythe wife the defendant.
or ofrulings credibility reliabilitytrial court’s her the theregarding

clearlyvictim’s werestatements erroneous.
The defendant’s second is that the trial court shouldargument

have his motion to dismiss because thegranted regardingevidence
“Insupport finding guilt.his intent is insufficient to a of an appeal

evidence,challenging sufficiencythe of the defendant carriesthe
fact,provingthe burden of that no rational trier of theviewing

State,favorablymost could guilt beyondevidence to the foundhave
Bissonnette, 82, 84,a doubt.” v. N.H. A.2dreasonable State 138 635

(1993) omitted).468, 469 The must the(quotation jury “determine
weight given mayand credence to be at trial drawthe evidence [and]

from andprovedreasonable inferences facts also inferences from
omitted).facts found as a result of Id. (quotationsother inferences.”

case,In provethis the State had to that the defendant had
“[p]urposely knowingly bodily injuryor to a child under 13cause[d]

631:2,1(d).of RSA The defendant thatyears age.” argues the State
to that the toprove knowingly injuryfailed he caused the victim.

testified that the victim identified asphysicianThe the defendant
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of injurythe cause her and told physicianthe that the defendant
injured her “because he was mad because she . . . wouldn’t stop
crying having nightmare.”after a When asked what impression he
was left with as a result of his examination based on his experience,
the physician testified: “Possible child Probablyabuse. child abuse.”
The alsoState submitted thatphotographs depicted the number and
sizes of victim’sthe bruises. The defendant that thisargues
evidence was to find,insufficient allow a rational tojury beyond a

doubt,reasonable that injuredhe knowingly the victim. We dis-
agree.

A defendant “acts knowingly respectwith to conduct or to a
circumstance that is a material element of an offense when he is
aware that his conduct is of such nature or that such circumstances

11(b) (1986).626:2,exist.” 631:2, 1(d),RSA Under RSA the defen-
dant knowinglyacted if he was aware that his conduct would cause
bodily to a childinjury under yearsthirteen of onage. Based the

statements,victim’s testimonythe of victim’s pediatricianthe that
abuse,”the bruises “probabl[e]indicated child and the evidence

the ofregarding severity the victim’s injuries, a rational couldjury
that, acting frustration,conclude out of anger or the defendant

handled child in waythe such a that he was aware would cause
hold, therefore,injury. We that the trial court did not in denyingerr

the defendant’s motion to dismiss.

Affirmed.
JOHNSON, J., BROCK, C.J.,with joined, dissented;whom the

others concurred.

JOHNSON, j., dissenting: trialThe court allowed Dr. Allan
toFreeman that the victimtestify identified the defendant as the

cause of her bruises. I believe the court erred in finding the victim’s
statement was made for purposethe of diagnosismedical or
treatment, a necessary prerequisite for admission of hearsaythis

803(4).under New Hampshire Rule of Evidence Accordingly, I
respectfully dissent.

recentlyWe thatexplained the prerequisite concerning the
declarant’s of mind is astate strict one:

803(4)] requires finding[Rule a that the declarant intended
to make the statements in order to obtain a medical

ordiagnosis treatment. Diagnosis need not inevitably result
in treatment for to qualify rule,statements under the but

diagnosisthe must have been sought with the purpose of
treatment, if . . .necessary. the declarant is[I]f unaware
that the statement will physicianenable the to make a
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treatment, is notand administer the statementdiagnosis
trustworthy exception.to under thesufficiently qualify

(1993)832,Wade, 750, 755, (emphasisN.H. 622 A.2d 835v. 136State
729, 1073,721, 1077added); Woods, 546 A.2dsee v. 130 N.H.State

(1988).
critical tointent isrequisitedeclarant had thefindingA that the

803(4) intent, fact, justifiesinsuchadmission under Rule because
admission.

803(4)] is that statementsunderlying purpose of [RuleThe
inattention theobtainingwith of medicalpurposemade the

inherently reliablediagnosisform of or treatment are
moti-usually with thesuch statements are madebecause

treatment;ordiagnosis properto obtain an accuratevation
no tonormallythere is incentive fabricate.

757,Woods, 729, 1077; Wade, N.H. atN.H. at 546 A.2d at see 136130
622 A.2d at 836.

Wade,In we warned that must be taken whenspecial precautions
intent of a childdetermining youngthe declarant.

a youngIt is difficult for court to discover whether a child
for whichcompletely purposeunderstands the information

being importantis obtained from her. For this reason it is
that evidence of child’sthere be the under-affirmative

in order tostanding preserve guaran-the trustworthiness
803(4).tee in Ruleinherent

added).Wade, 755,N.H. at 622 (emphasis136 A.2d at 835 trialThe
maycourt’s offinding grounded uponintent be circumstantial

Roberts,evidence, 731, 740, 1225,State v. 136 N.H. 622 A.2d 1232
(1993), assume,but will not affirmatively“[w]e absent a record
establishing proposition, young possessedthe that a child a suffi-

tocient treatment motive allow her out-of-court to astatements
trial,” Wade, 755,to atphysician be introduced 136 N.H. at 622 A.2d

at 835.
is of anyThe record here devoid evidence that victimthe

a told Dr.possessed treatment motive when she Freeman that the
Wade, “nothingdefendant had caused her bruises. As in in [the

thattestimony]doctor’s indicated this child understood the toneed
accurate, 756,truthful information.” at 622provide Id. A.2d at 836.

victim’s that nograndfather gaveThe testified he her instructions
to“about how or what to Dr. Freeman about whatreport happened.”

victim did not and notestify, grandmotherThe her offered evidence
child’s of mind.as to the state
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majorityThe uses circumstantial to victimevidence infer that the
treatment,made the for butpurpose diagnosisstatements the of or

its highlightefforts thesimply example,record’s critical Forgaps.
majoritythe that whynotes when asked she was at the doctor’s

office, victim replied daddythe that her had hurt Thisher. answer
aboutexplains nothing the victim’s state of mind regarding treat-

Instead, simplyment. it describes the event that theprecipitated
Quite obviously,visit. the child did not make the decision to see the

doctor; grandparents majority’sher did. The presumption that this
child inspoke hopes obtainingthe of is speculation.treatment Rule
803(4) 756,demands much more for admission of such hearsay. Id. at
622 A.2d at 835.

majority’s familiarityThe focus on the victim’s with pediatri-the
cian is is nosimilarly unconvincing. There that the childevidence

anyunderstood the aim of of her previous visits to the doctor’s
office, particularly those —like this one—not Iprompted by illness.
find it that Dr.significant Freeman elicited the victim’s statement

purposefor the of hisfulfilling obligationsole under the child abuse
law, (1994),reporting RSA 169-C:29 and not for ofpurposethe

irrelevant,treatment. the IAlthough majority dismisses this as
unjustifiablethink it to attribute to a four-year-old a motive that

her lacked.examining physicianeven
majorityThe has assumed a treatment motive in ofthe absence

so,Inany doing majorityaffirmative evidence. the has amisapplied
of this court andholding protectionsrecent weakened the of one of

our of protections helprules evidence. These insure a fair trial by
rightwith the ofdispensing onlycross-examination when the

Woods,of atrustworthiness statement is assured. See at130 N.H.
726, 546 A.2d at 1076 (discussing excited utterance toexception

rule). I find inhearsay nothingBecause the record to guarantee
trustworthiness,such I would hold the trial court’s admission of the

victim’s clearly Accordingly,statement erroneous. I dissent.

BROCK,C.J., joins in the dissent.


