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to showtown that the taxpayers’ nonappealed properties were
untenable,underassessed was and concluded that “based theupon

evidence . . Taxpayers’ nonappealed. the land was not
underassessed.”

First, BTLAthe found that the taxpayers’ president testified that
think,did professional opinion,“he not in his the land could be sold

during this time for theparticular per-unit bymarket assertedvalue
the Town.” The BTLA ofnext noted that the lack similar land sales

noshowed “there was of land foractivity developmentthe of
multi-unit The board also found thatproperties.” no one“[b]ecause

new,was itbuilding buildings,multi-unit was ainappropriate to use
developed, aper-unit value to arrive at raw land value when the
market information and general condition of the noteconomy did
support that use of the land.” We affirm the BTLA’s denial of the
requested offset.

Affirmed.
All concurred.
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Jr.,(John Kissinger,Howard, C.attorney generalJeffrey R.
for the State.orally),the andattorney on briefgeneral,assistant

(MatthewP.A., J.of LaconiaLahey,McLaughlin, Hemeon &
fororally),brief and the defendant.Lahey on the

Laforest, to twodefendant, guiltyBROCK, pleadedJohnC.J. The
(1986).assault. 632-A:2felonious sexual RSAcounts of aggravated

J.)(Fauver, of his motionSuperior Court denialappealsHe now the
convictions, arguinghisand toguilty pleasto his vacatewithdraw

and thatvoluntarily made heknowinglyhis were not andpleasthat
making hisprior toassistance of counselwas rendered ineffective

pleas. We affirm.
chargeson of1991, was arrestedIn March the defendant

assault, impris-kidnapping,sexual and falseaggravated felonious
seventy-six-from the assault of aThe stemmedchargesonment.

in inher home Alton. The defendant was arrestedyear-old woman
bed, hisbeing exceptfound in the victim’s naked for socks. Theafter

had into her home andpolicevictim told that the defendant broken
her; policeand she also told that thehad restrained beaten

had after and Theasleep raping sodomizingdefendant fallen her.
dispute hospitalnot that was atdefendant does when she seen the

room, victim was from andemergency bleedingthe her ears had
wrists,injuries to as bruising injuriesher as and towell other the

vaginal and anal areas.
1991,May county discoveryIn the informationattorney provided

defendant, counsel,to through appointed pursuantthe trial to
Superior Court 99. ThisRule material included the victim’s state-
ments, statements,the neighbor’s police reports,victim’s emer-

room and andgency reports,lab other documents. The packet did
not the results of the kit” on“rape performedinclude the victim

assaults,the however.after
Trial counsel thisreviewed evidence with the in detaildefendant

their foroptionsand discussed further discovery. Concluding that
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primary proofthe in ease would of trialpenetration,issue the be
counsel and the to a list of witnesses counselagreeddefendant those
would untildepose, but counsel further shediscoverydeferred

rapereceived results ofthe the kit.
thereafter,Soon county attorneythe a offer topleaforwarded

trial counsel. The offered nolle onprosequiState to enter the
ofcharges and false tokidnapping imprisonment, and recommend

reduced sentences for two charges.the sexual assault The offer
letter language:included the following

plea mayThis by uponoffer be withdrawn the State the
filing of motions or oftaking depositions by defense counsel
and should not be upon takingrelied after the of such
actions in prior agreementthe absence of by the State. In
addition, the expiresoffer after the scheduled ofdate the
pretrial conference.

Trial counsel nopursued further discovery after she received this
letter, although she to pretrialdid move extend the deadline for
motions; specificallythe motion stated that additional medical

yet byrecords were to be produced the State and that counsel
it necessarydeemed to priorreview these to making a decision

regarding further discovery. hearingAt the on the defendant’s
motion to withdraw his guilty pleas, trial counsel testified that she
would have pursued further discovery, including deposing the victim

doctors,and hadseveral the defendant told her that he towanted
proceed to trial and to disregard pleathe offer.

1991,In July trial kit,counsel received ofthe results rapethe
which “did not look good” for the defendant. The results showed no

semen,ofevidence sperm, or injuryinternal but did bruisingshow
to the anus and vagina.

The defendant his guiltyentered andpleas was in Julysentenced
1991. He completed signedand an “Acknowledgement of Rights”
form participatedand in a full Boykin colloquy with the court at the
time he entered the pleas. Alabama,See v.Boykin 395 U.S. 238
(1969).

Approximately later,two weeks the defendant asent letter to the
CountyBelknap Clerk of askingCourt the court to appoint new

counsel, to allow him to withdraw his guilty pleas, and to schedule
a trial on chargesthe against letter,Inhim. this the defendant
proclaimed his innocence and claimed that he had hisentered guilty
pleas based on certain misrepresentations to himmade hisby
appointed counsel. The appointed counsel,court new who filed the

ininstant motion 1993.



289

knowinglynot madethat his werepleasThe defendant contends
torighthisunfairly limitedthe Statevoluntarilyand because

manifestlyaddition, that it would beargueshediscovery. Inconduct
his trialbecausepleashishim to withdrawnot to allowunjust

assistance.rendered him ineffectivecounsel

Guilty PleasKnowing VoluntaryI. and

discoveryoflimitationfirst contends that theThe defendant
to duerightviolated hisin offer letterpleacontained the State’s

unknowing.involuntary andpleashis guiltyand renderedprocess
Boykin v.Alabamathat, requirementsthe ofalthoughHe contends

v.met, pleas.his Stateto Seehe should be allowed withdrawwere
(1977).131, 631,127, A.2d 633LaRoche, 117 N.H. 370

the Stateclaim under bothprocesshis dueThe defendant raises
his claim under the Stateanalyzeand Federal Constitutions. We

347,Ball, 226, 231, 351471 A.2dfirst, v. 124 N.H.StateConstitution
analysis,as to our(1983), only they are usefulciting casesfederal

(1985).590, 594, 1139,A.2d 1143N.H. 493Maya,v. 126State
I, ConstitutionHampshirearticle 15 of the NewpartBecause

in thisto criminal defendantsprotectionat least as muchprovides
Statesof the Unitedas does the fourteenth amendmentarea

661, 664-66,Constitution, 517 A.2dO’Leary, N.H.see v. 128State
923,678, 685,L., A.2d1174, 1177 (1986); N.H. 621In re Eduardo 136

(1993), Seeseparate analysis.we not undertake a federal928 need
242; 357Hayes,v. 434 U.S.395 U.S. at BordenkircherBoykin,

(1978).
a to he hasprior guilty plea,defendant moves withdraw aWhen

“to notprove voluntarilyburden that his was madepleathe earlier
pleathat withdrawal of the must be to correct aand allowed

LaRoche, 131, 633;injustice.” 117manifest N.H. at 370 A.2d at cf.
Sarette, (1991) (where133, 138, 125,v. 134 N.H. A.2d 128State 589

seeks a toguilty plea prior sentencing,defendant to withdraw he
present just”a “fair and foronly allowingneed reason such

withdrawal). It is within trialthe court’s discretion to thegrant
withdrawal of a andguilty plea, requiredcourt is not tothe believe

Torres, 828, 830,E.g.,the defendant’s 121statements. State v. N.H.
527, (1981); Perrin, 95,435 A.2d 528 see v.Roy 88,122 N.H. 441 A.2d

(1982).1151, 1155 will not setWe aside a trial court’s findings unless
Sarette,the defendant shows an ofabuse its discretion. N.H. at134

138, A.2d at589 128.
adoptThe defendant us tourges a rule created by Supremethe

(Ariz. 1989).ArizonaCourt of in v. Draper,State P.2d 259784 The
court to aDraper adoptdeclined se“per prohibition against any

agreement including the conditionplea that a defendant not inter-
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261,entry plea,”victim of a id. at but didprior guiltyview the to
which a condi-that there were circumstances under suchconclude

tion would be so coercive as to “interfere with a defendant’s due
rights,” pleaid. at 263. involved an a ofprocess Draper plea,Alford

261;Id. see Carolinaguilty despite a claim of innocence. at North v.
(1970).25,400 court notedAlford, DraperU.S. 38 The itself the

andamong plea, plea,distinctions an a nolo contendere aAlford
E2d atguilty Draper, (noting784 263 that a defendant’splea.

to plea directly knowledgeenter an is to ofdecision relatedAlford
case).strength of asthe State’s We conclude that a test such the one

264,inenunciated at is inDraper, unnecessary Hampshire.id. New
In general, maythe State withdraw a at timeplea anyoffer before

accepts pleathe the and has inguiltydefendant offer entered a
665-66,on it. O’Leary,reliance See 128 N.H. at 517 A.2d at 1177.

The United States Court has held:Supreme

punishTo a hasperson because he done what the law
plainly allows him to do is a processdue violation of the

sort,basic for an agentmost and the to pursueof State a
of objectivecourse action to penalizewhose is a person’s
on rightsreliance his islegal patently Butunconstitutional.

“give-and-take”in the of plea no suchbargaining, there is
of orpunishmentelement retaliation so long as accusedthe

rejectis free to accept or prosecution’sthe offer.

Bordenkircher, 434 atU.S. 363. We stated plea bargainhave that “a
alonestanding is without significance;constitutional in itself it is a

executory which,mere agreement until in judgmentembodied the of
a court, does not an ofdeprive accused orliberty any other
constitutionally protected 664,O’Leary,interest.” at128 N.H. 517
A.2d at 1176-77.

In case,the instant the restriction on discovery incontained the
plea wasoffer not absolute. providesThe letter maythat the “offer
be withdrawn” should the defendant pursue anddiscovery, that the
plea “shouldoffer not relied uponbe after the taking of such actions
in agreementthe absence prior added.)by the State.” (Emphasisof

motion,At hearingthe on the instant the defendant’s current
asked thecounsel defendant’s trial whycounsel notshe did tomove
depositionstake the of the victim and performedof the doctor who

the kit” in“rape chargedthe crime:

Attorney: Is it fair to say that bottomthe line youas saw
it in youwhat advisingwere is[the defendant]
that the State wasn’t togoing allow any discov-

toery prior making the decision about accept-
ing orpleathe not?
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inWell, say terms ofanydoesn’t haveWitness: the State
to asrighthave the fileallowing discovery. We

ease, andwanted in this wemotions as wemany
could have done that.

Why you?didn’tAttorney:

— considering takingwe were we wereWitness: Because
—offer, and we hadplea bargaina

letter?byYou were limited thatAttorney:

in plea bargainIf thisRight.Witness: we were interested
Ifin what could do. weoffer we were limited we

whatsoever,in thisanydidn’t have offerinterest
no limits on what could do.then there were we

motions that wanted to inWe could file all the we
seriouslythis But consid-case. because we were

it,to rejectthis offer and didn’t wantering plea
it,consideringwe that’sseriouslybecause were

why we didn’t file those motions. But it was
of in the offer that lim-paragraphbecause the

ited it.

The trial court discoveryconcluded that the condition on did not
violation,aconstitute due and that defendant’sprocess guiltythe

pleas knowingwere and as a ofvoluntary matter fact and law. We
agree. condition “imposed” by pleaThe the wasoffer not a

one,mandatory and the defendant was free to ifpursue discovery he
so,to dochose either with or without agreementthe of the State. He

righthad no to the of plea agreement.benefit the See id. The State’s
action did not constitute direct coercion on the defendant to plead

(11th1125,guilty. Dugger, Cir.),See Stano v. 921 F.2d 1142 cert.
denied, (1991).502 U.S. 835

fact,As a matter of trialthe court found that the defendant
attorneyand his “assessed the need for further and “diddiscovery,”

pleanot enter the agreement conclusion,onblindly.” Based this and
availabilityon the of much of the possessed,evidence the State the

concludedcourt that while trial counsel

believed the defendant should have as much information as
possible before pleading guilty, in this case she felt the need

depositionsfor outweighedwas by dangerthe losingof a
pleabeneficial offer. On facts ofthe this case the Court

cannot find that Countythe Attorney’s letter improperly
limited the abilitydefendant’s to intelligently assess his
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toin his best interestwhether it wascase and determine
guilty.a ofpleaenter

case, conclude thatin this we cannotAfter a review of the record
Sarette, 134 N.H. atan abuse of discretion.findingthis constitutes

138, at589 A.2d 128.

II. Assistance CounselofIneffective

tocontends that he should be allowedThe defendant next
injusticeto a manifest he waswithdraw his correct becausepleas

relies onineffective assistance of counsel. The defendantrendered
claim; wit,to hisunderlyingsame facts for thisessentially the

in pursuing discovery.”“counsel’s lack of diligence

and theupon HampshireThe defendant relies both the New
analyze his claim under the State Con­Federal Constitutions. We

first, Ball, 231, 351, citingstitution 124 at 471 A.2d atN.H. federal
594,an aid to our see 126 N.H. atonly analysis, Maya,asauthority

Hampshire pro­493 A.2d at 1143. Because the New Constitution
in thisprotectionvides at least as much as the Federal Constitution

162, 163-64, 629,area, Sanchez,State v. 140 N.H. 663 A.2d 630
(1995), analysis.no separatewe undertake federal

We have thatstated

a defendant is as much entitled to the effective assistance of
trial,counsel when a as onentering plea standing we[and]

recognizemust . possibility. . the that indeficiencies
about... a aplea may pull lawyer’s representationadvice

below the level of reasonable whichcompetence by effective
constitutionallyassistance of counsel is measured.

Elliott, 190, 193, (1990)1378,State v. 133 N.H. 574 A.2d 1381
(citations omitted) (defendantand quotation was not rendered
ineffective assistance when trial counsel did not inform him of
possible consequences guiltycollateral of a As inplea). any other

counsel,claim of ineffective assistance of inthe defendant this case
first must demonstrate that his trial performancecounsel’s in
preparation deficient,for guilty pleathe “was requires proofwhich
that counsel made such egregious errors that counsel was not

as thefunctioning guaranteed‘counsel’ bothby constitutions.” State
Killam, 155, 158, (1993)401,v. 137 N.H. 626 A.2d (quotation403

omitted). If he can demonstrate that his counsel’s performance was
deficient, he provemust then that the deficient “actuallyassistance
prejudiced the defendant such that there is a probabilityreasonable
that ofthe result the proceeding would have been different had

omitted).been competent.” (quotation case,counsel Id. In this the
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counsel’s deficientthat but for his trialmust provedefendant
and would haveguiltynot pleadedwould haveheperformance,

Lockhart, 52, 59474 U.S.Hill v.to trial. Seegoinginsisted upon
met, assis-(1985). trial counsel’sprongsof areboth theseUnless

See, Killam,e.g., 137unconstitutionally ineffective.nottance was
158, 626 A.2d at 403.N.H. at

of defendanttestimonythe theweighedcourtsuperiorThe
that theand concludedhearinghis trial counsel at the belowand

disturb the“not credible.” We will nottestimony wasdefendant’s
findings are thefindings, especially when thosetrial court’s factual

witnesses, theof unlesstestimonyof the liveobservingresult
160-61, atid. at 626 A.2dsupportdoes not them. Seeplainlyrecord

405.
found thatThe trial court

and a tacticalthe defendant made decision[trial counsel]
not to to Both andpursue depositions prior plea.the she the

type testimony depositionsdefendant knew what of those
Theycould have uncovered. both had an idea what testi-

mony would offer at trial based on her numer-[the victim]
public exposureous statements. The defendant faced to an

prisonextended term and neither nor the[trial counsel]
jeopardizedefendant wanted to Inplea negotiations.the

addition, evidence,the State’s which exten-[trial counsel]
reviewed,sively was strong; [trial believedcounsel] [the

witness;would be avictim] credible and Court notthe does
directlybelieve the defendant ever hisasserted innocence.

Furthermore, took tosteps protect[trial counsel] the
rights.defendant’s She tomoved extend forthe deadline

so thatdiscovery she could take depositions if the defen-
dant decided to a trialpursue and she spent time educating
the defendant about the case.

findingsThese amply supportedare by the record. agreeWe with
the trial court’s conclusion that there is no basis which toupon
conclude that trial performancecounsel’s was deficient. See State v.

1, 5,127Faragi, 723, (1985)N.H. 498 A.2d 726 (noting “strong
presumption” deficient).that counsel’s conduct was not

The defendant has failed to demonstrate that his trial counsel’s
wasassistance ineffective. Accordingly, he has demonstrated no

injustice frommanifest the trial court’s ofdenial his motion to
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LaRoche, 131, atN.H. at A.2dpleas.withdraw his 117 370guilty
633.

Affirmed.

All concurred.
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HORTON, defendant, Zankowski,J. The Jonathan was ofconvicted
(DWI),driving while intoxicated offense, 265:82,subsequent RSA

(1993),:82-b J.).benchafter a trial in CourtSuperior On{Barry,
appeal, argueshe the trial bythat court admittingerred ofevidence
his prior DWI because the record is silent as to whether he


