
319

CourtPortsmouth District
No. 94-110

Hampshireof NewThe State
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E,(PatrickHoward, Donovan,general assis-attorneyR.Jeffrey
onattorney general, orally),the brief and for the State.tant
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Concord,M. ofEnglish, onJohn the brief and fororally, the
defendant.

BATCHELDER, trial,summaryJ. After a bench the Portsmouth
J.)(Lawrence, defendant,District Court convicted Georgethe D.

Winslow, (DWI),of driving while intoxicated second offense. On
appeal, the defendant asserts that the court denyingtrial erred in
his motion to ofsuppress the results a breathalyzer test. The

arguesdefendant that the topolice failed afford him an opportunity
to obtain an independent required byblood test as RSA 265:87
(1993), thereby denying him his toright due under theprocess New
Hampshire Constitution. affirm.We

8, 1993,AugustOn Raymond Police Officer MillardRosemary
arrested the for drivingdefendant while intoxicated. The officer

station,took to policethe defendant the where she read the
Arizona,defendant his seerights,Miranda Miranda v. 384 U.S. 436

(1966), and his asrights described in ofthe State New Hampshire
(ALS)Administrative Suspension Rights/ViolationsLicense and

Misdemeanors form by departmentissued the of safety, ofdivision
motor vehicles.

Officer Millard defendant ifasked the he would consent to the
ofadministration a breath test and advised him that righthe had the

to bytake a similar person choosingtest administered a of his and
at his own expense. The defendant thatindicated he understood his

form,rights, signed the ALS and to theconsented administration of
a breath test. He also stated that he wanted to take an .independent
blood his expense.test at own The officer told him that he would be
given to aopportunitythe take such test after completedhe the
breath test.

The breath test revealed that the defendant had a blood-alcohol
ofconcentration .21. Officer Millard gave samplethe defendant a of

test,the breath and processedhe was and pendingbooked the
arrival of a bail commissioner. Prior to booking, the defendant
asked, am I“When to be able togoing theget blood test?” An

replied,unidentified officer “We are not a taxi service.” The bail
$1,000.subsequentlycommissioner set bail at

defendant,After booking the the police provided him with access
to telephone.a He made two unsuccessful attempts to contact third
parties in makingto assist him bail and arranging transportation for
an independent blood test. The complaineddefendant at the time

telephone and,that the permitted only collect calls consequently, he
anyone.could not contact calls,theFollowing phone the defendant

anyonedid not ask to physiciancontact a on his orbehalf ifinquire
transportation could providedbe to independentobtain an test.
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tobail, countywas thetransportedto make the defendantUnable
jail.

suppressto results of the breath test.The defendant moved the
motion, ruling:district court denied the defendant’sThe

byhas aall of the above facts the state shownGiven
givenof that the defendant waspreponderance the evidence

choosing.an to obtain a second test of his ownopportunity
to ofThe state should not have bear the burden the

beingcallsphonedefendant’s unsuccessful.

subsequentlyThe district court denied the defendant’s motion for
uphold rulingreconsideration. We will this unless it is erroneous as

532, 534, 1175,a matter of law. State v. 131 N.H. 556 A.2dSymonds,
(1989).1177

thatappeal, policeOn the defendant contends the violated his due
with his to obtainprocess by interfering efforts anrights indepen-

blood In determiningdent test. whether the State’s actions violated
I,process rights partthe defendant’s due under 15 ofarticle the

Constitution,State we look to the dictates of fundamental fairness.
217, (1987).220, 1242,Denney,State v. 130 N.H. 536 A.2d 1243 “A

fundamentally adjudicatory one,unfair procedure example,is for
that gives party significanta a or inadvantage places a aparty
position prejudiceof or allows a party reapto the benefit of his own

in placing opponentbehavior his at an misleadingunmerited and
534,disadvantage.” Symonds,State v. 131 N.H. at 556 A.2d at 1177

omitted).(quotation

turn first to statutoryWe the toprerequisites the adminis­
265:84,tration of blood-alcohol tests under RSA Hampshire’sNew

implied consent statute. Before a test is administered under the
statute, a defendant must be informed that righthe has a “to have
a similar test or tests by personmade a of choosing.”his own RSA

1(a) (1993).265:87, Further, a defendant must be “angiven oppor­
totunity request 1(b).such additional 265:87,test.” RSA rightThe

to an absolute, however,additional test is not as failure or“[t]he
of aninability arrested to obtainperson an additional test” will not

“preclude the admission of any test taken at the direction of a law
enforcement officer.” RSA 265:86.

Though DWI enjoydefendants only a statutorylimited
test,to anright independent under the State Constitution some

is dueprocess individuals who seek to right.exercise this As Justice
inobserved interpretingGrimes the predecessor 265:87,to RSA

the toopportunity request test,“without the additional the instruc­
rightabout the totion have one would be valueless.” State v.
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(1972)Dunsmore, 382, 385, 230, (Grimes, J.,112 N.H. 297 A.2d 232
dissenting). recognizeWe that due that aprocess requires DWI

a meaningful opportunitydefendant be afforded to anrequest
Werner, 469,additional blood-alcohol test. See Provo v. E2dCity 810

(Utah. 1991).472 App. Whether the has soState frustrated the
himdeny meaningfuldefendant’s efforts as to a opportunity will

depend the circumstances of the„upon case. See Commonwealth v.
(Mass. 1983).Alano, 1122,448 N.E.2d 1128

inThe record this instance shows that the defendant had a
meaningful opportunity to request another test. Pursuant to RSA
265:87, MillardOfficer advised the defendant of his toright request

independentan prior consentingtest to his to the breath test. When
test,the defendant his for suchindicated desire a policethe

himprovided with a telephone. attemptedHe without tosuccess
contact arrangesomeone to for transportation and administra­the

test,tion of an additional but he did not explicitly ask for further
assistance. in passingWe note that the defendant not disputedoes
that providedOfficer Millard him with a second sample of the breath

administered,test she as required by RSA 265:86.

Although the arguesdefendant that he should have been
telephoneallowed a from which he could make more than collect

calls, he presented no evidence that he would any greaterhave had
course,success with such a phone. Of access to a telephone may not

satisfy requirementsthe of process circumstances,due in all “and
police may a todutyhave further anaccommodate accused’s

requestreasonable for an independent by persontest a of his own
Messner,choosing.” 236, 240 (N.D. 1992).State v. 481 N.W.2d In this

case, however, the defendant has not thatdemonstrated under the
circumstances due process required further accommodation. Conse­
quently, we cannot say that the actions of Raymondthe police were
fundamentally unfair.

Affirmed.
All concurred.


