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courtid. triala offense. See Thefinding that it is lesser-included
instruction.refusing give requestedin to thethus did not err

Affirmed.

All concurred.

Hillsborough-northern judicial district
No. 94-292

A.Corissa Desaulnier

v.

DistrictManchester School

27, 1995October

Branch, RA.,Nixon, Raiche, Brown, ofManning & Manchester
(David fororally), plaintiff.L. on brief and theNixon the

RA., ofMcDonough O’Shaughnessy, (CindyManchester&
brief,and Robert G. Whaland on the and Ms. RobertsonRobertson

fororally), the defendant.

JOHNSON, Desaulnier, Supe-Corissa theplaintiff, appealsJ. The
J.) defendant,againstof her suit the{Groff,rior Court’s dismissal

(school district).District Desaulnier thatarguesManchester School
in suitruling bythe court erred her barred the ofstatute

(1983).limitations, andRSA 508:8 We reverse remand.
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injury allegedlyon an she sufferedaction is basedDesaulnier’s
10,for West School on Marchcheerleading Highwhile Manchester’s

31, 1991,eighteen1990. on March and thereforeDesaulnier turned
1993,30, againsthad March to suit the school district.bringuntil

14, 1992, attorneyOn Desaulnier’s notified theJanuaryRSA 508:8.
city’s management makingof risk that Desaulnier was a claimoffice

matter,investigating citydistrict. the theagainst the school After
8, 1993, attorney completeddenied March Desaulnier’sliability. On

writ, date, namingand the schoolsigned Maya with a 1993 return
18, copydistrict as defendant. On March she sent a of the writ to

officials, ifasking they voluntarily acceptschool district would
service, formal athereby avoiding by cityservice sheriff. The
solicitor’s on March 26 that school district wouldrepliedoffice the

2,suggested citynot and as a Aprilthe better defendant. On
attorney signedDesaulnier’s and a writ theprepared against city,

it on 7.serving April
1993,In August city Aprilthe moved to dismiss the 2 writ based

month,on the statute of limitations. thatLater Desaulnier moved to
extend the return date on the March writ against8 the school
district, J.)which yet Superior (Barry,had to be served. The Court

motion,granted this as well as subsequentDesaulnier’s motion for
voluntary district,nonsuit in against city.her case the The school
represented by attorneys city,the same as the then tomoved

writ,dismiss the March 8 onagain based the statute of limitations.
The court granted the motion an evidentiaryafter hearing, citing
Hodgdon 424,v. Weeks Memorial 122Hospital, N.H. 445 A.2d 1116
(1982).

The court found:

It is undisputed that at the time plaintiff’sthe counsel
prepared case,the writ in this she did so with the intention
of having However,it served on the defendant. upon
preparing and writserving againstthe City,the her

in regardintention to first changed.the writ plaintiff’sThe
counsel was ofunsure the ofidentity the appropriate
defendant. CityWhile she ofbelieved the wasManchester

defendant,the correct was not preparedshe to abandon her
However,writprior completely. her intent to serve the

School District became conditional. Plaintiff’s counsel in-
tended to serve School onlythe District if she provenwere

in her ofwrong Citychoice the as the Indefendant. other
words, the termination of suit againstthe Citythe was a

toprecondition her service of againstthe writ the School
District.
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appealed.Desaulnier school district did appealThe not the court’s
extension of the return for the Marchdate 8 writ.

question presentedThe broughtis whether Desaulnier her action
against the school district the bywithin time the statute ofallowed
limitations, 508:8. did provideRSA Desaulnier not this court with a

of the ontranscript evidentiary hearing the school district’s motion
dismiss,to although 13(3),it was toher burden do so. CT. R.SUP.

15. We therefore superior findingsassume that the of factcourt’s
were andsupported by the onlyevidence review for errors of law.

548, 553,Rix v. Corp., 833,Kinderworks N.H.136 618 A.2d 836
(1992).

“Since it has an1820 been clear that action abegins plaintiffwhen
or completeshis counsel a writ with the tointention cause it to be

on Maguireserved the defendant.” v. Merrimack Mut. Fire Ins.
Co., 269, 272, 112, (1984)125 N.H. added);480 A.2d 113 (emphasis

Scanlon, 592, 594,see v. 1110,Arsenault 139 N.H. 660 A.2d 1112
(1995). which,“It the combined, fact,is intention and act in

institutionconstitute of suit.” Societythe the Propagating thefor
Whitcomb, (1820).Gospel 227,v. 2 N.H. 230

suingBecause out the awrit with view to service is an act
diligence shows,of legal limitation;within time of itthe that

the has notparty periodslumbered the toprescribed bar
and,rights; therefore,his payment,rebuts the ofinference

release, speciesor other of discharge, on which the [limi-
statute is principally bottomed.tations]

Id. at 232. is aThere rebuttable presumption “that the date of the
writ is the true time when brought.”the action was Id. at 230.

This has recognized exceptionscourt three generalto the rule
fixing a suit’s commencement attime the date onspecified the writ.
First, if it,a altersplaintiff priora writ to serving the suit’s
commencement date Second,becomes the date of Id.alteration. if a

writ,plaintiff acompletes but intends to only uponserve it the
event,happening of some actionthe cannot be considered com­

426,menced on of Hodgdon,the date the writ. 122 atN.H. 445 A.2d
1118;at 24, (1866).Mason v. Cheney, Third,47 N.H. 25 if the writ

“cannot until done,”be served some further act is v. Slayton,Clark
402,402, (1885)113,63 N.H. 1 A. added),(emphasis113 the suit

commences when that act is done.

The school district is tounable rebut the presumption that
1993,against began 8,Desaulnier’s action it on March the date of

superiorwrit. specificallythe The court found that “at the time
case,counsel writ inprepared the this she[Desaulnier’s] did so with
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’ schoolTheon defendant.it served thehavingofthe intention

Moreover, theofnonefinding.thisnot contestdistrict does
neverattorneyDesaulnier’sapply.rulegeneralto theexceptions

it,addition, completedsheIn at the timeMarch writ.the 8altered
preventednothingandit was unconditionalto serveher intention

doing so.her from

thatfindingcourt’ssuperiorrelies on theThe school district
becameMarch 8 writto serve theattorney’s intentDesaulnier’s

ofexpirationthethroughsoon March 26 and remainedconditional
however, ancourt, recognizedneverhaslimitations Thisperiod.the

1820, plaintiff’saSincechangedon a intention.exception based
writ istheat the momentonlyhas been scrutinizedintention

fact,combined, which, inand act“It is the intentioncompleted.
theSociety Propagatingof the suit.”constitute the institution for

2 N.H. at 230.Gospel,
forMoreover, no reasonspressingschool district advancesthe
ofcitynotified theattorneyexception.such an Desaulnier’screating

period expiredlimitationsyearone before thethe claim more than
18,officials on Marchwrit to school districtcopiesand sent of the

limitations, is to insurefor statute of whichrationale the1993. “The
them, is notagainstof actionstimelyreceive noticethat defendants

actuallyin a such as this one where the defendantcaseapplicable
v.Dupuislimitation Smithperiod.”notice within thereceived

(1974)781,625, 629, (wrongInc., 114 N.H. A.2d 783325Properties,
467, 469,served); Duran, A.2d119 N.H. 403Bradysee v.defendant

(1979). as416, nullify longwill not the notice so“Informality418
630,114 N.H. at 325knowledge.” Dupuis,actualdefendant receives

atA.2d 783.
in favorholdingthat a Desaulnier’sThe school district contends
limitations. It wouldstatute ofessentially any“would eliminate

against differenta number of writsparty preparea topermit
futurein until some indefiniteand ‘hold them reserve’defendants

of writs andA who a numberdisagree. plaintiff preparesWedate.”
intention, at therequisiteholds them in reserve does not have the

to Society Propagatingare serve them. Seethey completed,time for
the 2 N.H. at 230.Gospel,

also not account for aargumentThe school district’s does
byto serve a writ its return date. The returnplaintiff’s obligation

arisesafety prevent mightas a valve to unfairness thatdate serves
Ifplaintiff’s changed plaintiffof intentions. a moves tobecause a

writ, did, superiorof a as Desaulnier theextend the return date
to ofaccording equitiesor the motion the themay grant denycourt

(rules3; Preface, R. mayR. SUPER. CT. beSUPER. Ct.case. cf.
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accident, mistake, misfortune);of 114Dupuis,waived because or
629,N.H. at 783.325 A.2d at

The school not of theappealdistrict did the court’s extension
date, Theappealreturn and such an would not have been successful.

fromdelayrecord indicates that the in service stemmed
attorney’s attempt spareDesaulnier’s to district officials theschool

service,embarrassment of formal as as her on thewell reliance
thecity cityof-the solicitor’s office to name the assuggestion

acts of notAlthough courtesy cooperationdefendant. these and were
actsthey prejudice.caused the school district norequired, Such

encouraged, Inpunished. Proposedshould therefore be not reCf.
516-17,Procedure, 512,HampshireNew Rules Civil 139 N.H.of

(1995)520, 420, 422-23, justice659 A.2d 425 over(emphasizing
bar).procedural collegialityand of ournotingtechnicalities the

conclude that action againstWe Desaulnier’s the school district
not andshould have been dismissed therefore reverse and remand

for further proceedings.

Reversed and remanded.

THAYER,J., HORTON,J., dissented;and the others concurred.

THAYER,J., Idissenting: respectfully majority’sdissent from the
aholding that suit is commenced when a writ is theprepared with

defendant,of it on theserving thoughintention even service of the
onwrit later becomes conditioned the of ahappening future event.

as to when a suit is commenced for ofvary purposesJurisdictions
determining statute of limitations has run.whether the commonOne

is that a suit is by filing complaintcommenced a with court.rule the
See, e.g., Fed. E 3. The theoryR. Civ. behind this rule is that a

is a public certaintylawsuit matter of record and that as to when the
is in determining, e.g.,suit initiated can be valuable anwhether

is premature by laches,action or barred ofthe statute limitations or
court should multiplewhich retain the case when there are suits

issues,the andinvolving same parties after-accruingwhether claims
may jurisdictionor defenses litigated,be whether and arevenue

proper, whether a statute affects an action itscommenced after
date, a already subjecteffective whether counterclaim was ofthe

action, whether apending summaryanother motion for isjudgment
timely, process timely.and of 4whether service is C. A.WRIGHT&
Miller, 1051,§Federal Practice and Procedure at 160-62
(2d 1987).ed.

common is thatAnother view the suit is commenced when the
See,is actually e.g.,served. Walker v. Armco Corp.,defendant Steel

740, (1980) statute).U.S. (interpreting446 751-52 Oklahoma The
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untilbegina lawsuit cannot thethis rule is thattheory behind
judicialtheintends to invokeplaintiffhas notice that thedefendant

Co., 20Transp.M. A.2dMotor Lines v. & M.process. Consolidated
469,467,(Conn. 1941); Duran,621, v. 119 N.H. 408Brady622 cf.

(1979) (writ because416, savingunder statutepermittedA.2d 418
limitationswithinand had actual noticewas serveddefendant

period).
purpose period:the of a limitationsare consistent withBoth rules

a whichdeadline afterof limitations establishesThe statute
mind;peacehave of it alsomay legitimatelydefendantthe

toof it is unfairperiodthat after a certain timerecognizes
to hisattempt togetherpiecedefendant torequire the

oldto an claim.defense

“Moreover, courts446 U.S. at 751. theCorp.,Armco SteelWalker v.
of of claims when athe burden staleought tryingto be relieved

Burnett v. New York Central R.plaintiff slept rights.”has on his
(1965).Co., 424, 428U.S.380

In our created the rule that “a suit isHampshire, cases haveNew
havingout with ofwhen the writ is filled the intentioncommenced

Hodgdon Hosp.,v. Mem. 122it served on the defendant.” Weeks
(1982).426, 1116, do, however,424, 445 1117-18N.H. A.2d We

procedural requirements,adhere to deadlines and other andstrictly
will “allow use of commencement-on-completionnot the the rule to

427,indefinitely.”extend statute of limitations Id. at 445 A.2dthe at
Furthermore,1118. to is onwhere the intent serve conditioned the

event,of some suit is nothappening the considered commenced until
426,at 445the of that Id. A.2d at 1118.happening event.

In plaintiff’s preparedthe counsel writsHodgdon, before the
expiration of limitations He didperiod.the not serve the writs until

however,two months after the period expired,limitations had
he had been a anegotiating separatebecause settlement with

involved in accident.defendant the same This court held that late
wasentry improperof the writs because settlement was a“[t]his

service;of thusprecondition the suits were not commenced until its
426,Id. at 445 A.2d at 1118.occurrence.”
usThe case before likewise involves writsseparate against

separate defendants. The service of one was conditioned on the
ofor failure the other. In neither did plaintiffsuccess ease the argue

defendant,toa lack of the inopportunity serve and both cases the
toplaintiff failed serve the defendant within the period bydefined

of onlythe statute limitations. The is that service indifference this
conditional writcase after the was filled out and signed,became
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wasat the writin was conditional the timeHodgdonwhereas service
completed.

theHodgdonin is the same whetherexpressedThe concern
arisescompletedthe writ is orexists at the timeprecondition

case, of thestops runningthat theIn a rulethereafter. either
in theat of writ effect extendscompletionof limitations thestatute
It thispreciselyuntil condition is met. isperiodlimitations the

tosoughtlimitations thatstatute of weextension of-theindefinite
withof most consistentreading Hodgdonin Id. TheHodgdon.avoid

totherefore, priora arisespreconditionis that whenreasoning,its
until theservice, stop runningof limitations does notthe statute

not deemed toAccordingly, this suit should beprecondition is met.
writ,of but rather on the date theon the date thehave commenced

was met.precondition
holding Hodgdon,of thenot asked to revisit theAlthough we are

asby plaintiff qualifythe torequireis to some overt actbetter rule
the to either serveRequiring plaintiffof a lawsuit.commencement

in court would create a date certainor file the writthe defendant
It create acommencement-on-completion rule lacks. wouldthat the

litigation accuratelyto monitor andallowingtest courtsbright-line
It would also undermine thoseuntimely.which claimsdetermine are

that, factual circumstances in which thewho underskeptics believe
case,in partynot a factor this amajority apply, althoughwouldrule

orwrit in an effort to save a claimattorney predatean would aor
byFinally, protectaction. it would defendantsmalpracticeaprevent

suit has atas to whether been commenced thecertaintyproviding
and would fromplaintiffsof limitations shieldperiod,end the

timelya suit was com-regardingsuch as this whetherlitigation
menced.

HORTON,J., I affirm the trial court’s dismissaldissenting: would
grounds.suit on statute of limitationsplaintiff’stheof

changelaw to the standard forAlthough I would not use case
law, of thatproper applicationof an action at thecommencement

1820,instandard, beginning requiresforth in a of casesas set line
The action is commenced when therethat this writ be dismissed.

completingaction ofboth and the intention —theexists the action
theSociety Propagatingof service.writ and the intentionthe for

(1820).227,Whitcomb, 2 230 The intention must bev. N.H.Gospel
one, and the intention must be forcontingent,notpresenta

(1866).24,47 N.H. 25 TheCheney,v.service. Masonseasonable
Chase,Bennett v. 21unequivocal.and Seemust be absoluteintention

(1850).570,N.H. 583
that writ isassuming completedin this thecasequestionThe is—

run,has and thatassumingof limitations athe statutebefore
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at theabsolute, to serve existsunequivocal intentionandpresent,
— thatofof abandonmentis the resultof whatcompletionmoment

thereof,portionintention, unequivocalandor the absoluteat least
ofstatute limitationsof such after theintentand the reinstitution

a writcases. Wherein alterationThe is found thehas run? answer
absolute, unequivocalandfully completed present,with ahas been

altered, theservice, subsequentlyisand writto effect theintent
Mason, 47of alteration.time theat law commenced at theaction is

2 N.H. Aat 230.26; Gospel,theSociety PropagatingatN.H. for
conditional, doesintention, qualifynotabandoned or madepresent

action, thananyof morefor thetriggeras a time the commencement
alteration.subsequentlyof a writ seescompletiona thatdoes

Accordingly, respectfullyI dissent.

Employee Labor Relations BoardPublic
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