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for it tosufficientof interestcommunityasharethe fire lieutenants
theAppealjointly.”negotiatetoemployeesfor thebe “reasonable of

855, 196.424 A.2d atN.H., at120 N.H.University System of
fire chief.deputyto therespectresult withthe samereachWe

asharedid notlieutenantsholding that the fireourBased on
employeesof thethe restof interest withcommunitysufficient

chief alsofirecertification, deputythat thewe concludeforproposed
for inclusion.ineligibleis

PELRBthat theargumenttown’son is theappealfinal issueThe
limitstatutory timewaiving thebyorunreasonably illegallyacted

of a party’snotice273-A:3, 11(a), writtenrequireswhichof RSA
120 daysat leastpartyon the otherto be servedbargainintention to

town failed to raisedate. Thesubmissionbudgetthe town’sbefore
question,add thesubsequentlytoappealof orissue in its noticethis

10(l)(c), 16(3)(b);CT. R.it here. SUP.decline to addressand we
(1992).800,480, 487,Toczko, A.2d 804-05N.H. 618136Appeal of

Reversed.

concurred.HORTON,J.,dissented; the others
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Abramson, (KennethBrown,Reis & of Manchester C. Brown on
brief, Stanleythe and M. Brown fororally), plaintiff.the

Stark, RA.,The Law L.Rodney of (SherryManchesterOffice of
M. Hieber on the brief and orally), for the defendant.

BATCHELDER, J. The plaintiff, Sookraj Singh,K. appeals the
(Dickson, J.)Superior Court’s grant of summary judgment to the

defendant, Therrien Management Corporation. arguesHe that
Law,neither the Workers’ Compensation chapterRSA 281-A (Supp.

1994), nor our decision in 230,Leeman v. Boylan, 134 N.H. 590 A.2d
(1991),610 bars his action against the defendant. We reverse and

remand.
The anplaintiff, ofemployee Melanson Roofing Company

(Melanson), sustained injuriesserious when he throughfell an
inopening a roof to a concrete floor sixteen feet below. He received

workers’ compensation benefits from addition,Melanson. In he
sued, among others, the corporation,defendant which was up byset
Melanson’s president, Therrien,Robert and his wife employedand
the supervisory workers at jobthe site. The defendant moved for
summary judgment, arguing that the exclusive inremedy RSA

precluded Leeman,281-A:8 suit. Citing the trial agreed,court
thatruling the defendant “was carrying out the employer’s duty,
than dutyrather some independent and distinct from the employer’s

responsibilities.” This interlocutory appeal followed.
The standard of review is well established.

reviewingIn a motion for summary judgment, the trial
court construes the pleadings, discovery, and affidavits in

lightthe most favorable to the opponent of the motion in
determining whether the moving party has met his or her
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anyofdisputeof aabsenceestablishing both theofburden
matter of law.as ajudgmenttorightthematerial fact and

450,445,Procedure),(SLAPP 138 N.H.Suitthe JusticesOpinion of
(1983).(1994); 491:8-a1012, 1015 see RSAA.2d641

improperwassummary judgmentargues thatfirstplaintiffThe
In thatin Leeman.holdingourbyis not barredhis suitbecause

whoinjured employee,ancase, to determine whetherwe were asked
benefits, ancould maintaincompensationhad received workers’

thatWe heldcorporation.against employer’s parenthisaction
Inter-in v. StandexRoundsimmunity recognizedasco-employee

the(1988), notnational, 71, require550 “[did]A.2d 98131 N.H.
it hadnot liable ifcould be heldpartythat a thirdconclusion

employ-for keepinga theresponsibilityundertakenindependently
236,Leeman, N.H. 590at134workplacesafe from accidents.”ees

suit, recog-preclude explicitlyLeemanat 614. thanA.2d Rather
todutyundertook thethat a parent “independentlywherenized

conditions”, id., liability possible.wasworkingsafemaintain

at the work siteplaintiff alleged supervisedThe that he was
objectionhis to theemployees. He attached toby the defendant’s

incorpo­for the defendant’s articles ofsummary judgmentmotion
ration, of asprincipal purposes providingwhich listed one its

organizations.to othersupervision”“maintenance and business
Moreover, Managementthat “Therrienspecifically allegedhe

duty provide plaintiffits toindependentlybreached undertaken the
a safe in a mostworkplace.” Viewing allegations lightwith these

to that courtfavorable the we hold trialplaintiff, improperlythe
that in thisprecludedruled Leeman suit case.

It thatmatters not the defendant is affiliatean rather than
ofa theparent plaintiff’s employer. uniformly deny“The cases

immunity ... if the to inemployee againstseeks recover tort a
subsidiary or corporate of the asemployer, distinguishedaffiliate

parent.”from the v.employer’s Capital Corp.,Volb G.E. 651 A.2d
(N.J.1002, 1995); LARSON,1009 see 2A A. LARSON & L. THE LAW

72.40,§WORKMEN’S toOF COMPENSATION at 14-290.33 14-290.37
(1995).

Because our decision on requiresthis issue remand to trialthe
court, we will groundsaddress the defendant’s alternative for

Calivas,the action.precluding plaintiff’s SimpsonSee v. 139 N.H.
(1994).318,1, 13, 650 A.2d 327 The defendant contends that the

281-A:8,1(b)byclaim actingis barred RSA itplaintiff’s because was
agentan for plaintiff’sas the employer. plaintiffThe counters that

co-employeethe statute’s bar notdoes apply.
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1(b) torts,281-A:8, that for intentionalprovides exceptRSA
officer,remedy “against anyiscompensationworkers’ the exclusive

on of thedirector, employee actingservant or behalfagent,
added.) must therefore determineemployer.” (Emphasis We

inthat is usedagentwas Melanson’s as termwhether the defendant
statute.the

Compensationin“agent”term is not defined the Workers’The
otherwise, look to thesuggestLaw. statute does not weBecause the

Co., N.H.See v. Allstate Ins. 130meaning. Hodgeterm’s technical
(1988).(1988);743, 747, 1078, “Agency”21:2 is546 A.2d 1081 RSA

from the manifesta-fiduciarydefined as “the relation which results
onby persontion of consent one to another that the other shall act

subject control, by so tohis behalf and to his and consent the other
(SECOND) (1957).§ 1act.” RESTATEMENT OF AGENCY “The one

given,is to act is Id. no control is theagent.”who the Where
Thayer,relationship principal agentof and cannot exist. Adams v.

(1931).177, 183, 687,A. 69185 N.H. 155

toNothing rightbefore us indicates that Melanson had any
control To ofcontrary,the defendant. the the statement facts

accident,specifies plaintiff, super­that the at the time of the was
by employees. suggestsvised the defendant’s This that the defen­

Melanson, waydant controlled not the other around. Consequently,
summary judgment on improper.this issue would have been Accord

Co., 717, (Md. 1987)Brady Ralphv. Parsons 520 A.2d 729-32
that to(holding corporation undertook oversee of construc­safety
“agent”tion was not ofproject employer purposesfor of workers’

compensation immunity).

The defendant next thatargues the suit is barred because
its employees were Melanson’s borrowed servants. AppealSee of

Electric, 731, 733-34,Longchamps 994,137 N.H. 634 A.2d 996-97
(1993). assuming,Even without deciding, that the defendant’s

are immune to suit asemployees Melanson’s “employees” under
281-A:8, 1(b), LARSON,but IB §RSA LARSON & supra 48.14cf.

of of(presumption general employment),continuance “authorities
uniformly hold that of aimmunity special employeethe to a tort

broughtaction anby employee of special employerthe does not
Volb,inure to the benefit of generalthe 651employer.” A.2d at 1006.

This is so because were topermitted“[i]f [the defendant] invoke the
immunity of itemployees],[its would escape responsibility for the
risks toincident the conduct of its business without at the same time

anyconferring reciprocal tobenefit the workers’ compensation
scheme. Such a isresult neither fair nor necessary.” Campbell v.

Co., 55, (Ct.Press 141Harris-Seybold 1977).Rptr.Cal. 59 App.
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chosen to conduct theirhaveand MelansonThe defendant
greatertheThroughoutseparateas entities.corporatebusinesses

insidiousa ofwas sense somehistory,of ourpart “[t]here menace
bywhen heldparticularlyofaggregations capital,in largeinherent

first, wasSo, privilege grantedthe corporateatcorporations.
in tonecessaryseemed orderonly grantwhen theandsparingly;

unattain-specificsome benefit otherwisecommunityfor theprocure
(1928) J.,(Brandéis,Lee, 517, 549v.Co. 288 U.S.Liggettable.”

inhas of choicerangeaToday enterprisebusinessdissenting). “[a]
. . owners takemaystructure. . Thecontrolling corporateits own

intodividing separatethe businessadvantage of the benefits of
courtsrequirebut of thatprinciples reciprocitycorporate parts,

separate enterprisesof the when suedrecognizealso the identities
Leeman, 233,injured N.H. at 590 A.2d at 612by employee.”an 134

omitted). ofconclude that none defen-(quotation We therefore the
suit.precludes plaintiff’sdant’s thetheories

Reversed and remanded.

All concurred.
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