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chosen to conduct theirhaveand MelansonThe defendant
greatertheThroughoutseparateas entities.corporatebusinesses

insidiousa ofwas sense somehistory,of ourpart “[t]here menace
bywhen heldparticularlyofaggregations capital,in largeinherent

first, wasSo, privilege grantedthe corporateatcorporations.
in tonecessaryseemed orderonly grantwhen theandsparingly;

unattain-specificsome benefit otherwisecommunityfor theprocure
(1928) J.,(Brandéis,Lee, 517, 549v.Co. 288 U.S.Liggettable.”

inhas of choicerangeaToday enterprisebusinessdissenting). “[a]
. . owners takemaystructure. . Thecontrolling corporateits own

intodividing separatethe businessadvantage of the benefits of
courtsrequirebut of thatprinciples reciprocitycorporate parts,

separate enterprisesof the when suedrecognizealso the identities
Leeman, 233,injured N.H. at 590 A.2d at 612by employee.”an 134

omitted). ofconclude that none defen-(quotation We therefore the
suit.precludes plaintiff’sdant’s thetheories

Reversed and remanded.

All concurred.
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(EdwardGreen, P.A.,Sheehan, of A.Phinney, Bass & Manchester
brief, forLynch orally),and J. on and Mr.Daniel theHaffer Haffer

the plaintiffs.

P.C., (PeterNelson, Kinder, Mosseau, Gordon, of& Manchester G.
brief,M. on the Mr. BeesonBeeson and Robert Daniszewski and

orally), for the defendants.

([O’Neil,J.)BATCHELDER, transferred,J. The hasSuperior Court
questionswithout the of law:ruling, following three

A. of againstDoes a cause action a whopersonexist
allegedly actingcreated false evidence asmaterial while

and,in previousdefense counsel a case withdraw-after
counsel,ing as allegedly gave testimony advancingfalse

such evidence?
so,B. If what are of such a ofthe elements new cause

action?
C. alsoDoes such cause of action exist suchagainst

firm?counsel’s

addition,In trial questionsthe court transferred two of law with
ruling:

D. Did Superiorthe rulingCourt err in that defendants are
collaterally estopped litigatingfrom ofthe issue the

plaintiffs’of attorneys’reasonableness infees the un-
derlying case?

E. SuperiorDid the inCourt err ordering toplaintiffs
produce attorney-client productand work materials?

questionWe address each in turn.
For thispurposes of opinion we willonly, assume the underlying

facts to 18, 1988,be as follows: On March at a real estate atclosing
office,defendant Robert Schroeder’s plaintiffs,the Mark and Kathy

Aranson, acquired title to a condominium unit in Conway from the
Woodland Road Trust.Realty Approximately elgETmonthslate^the

(the town)Town of Conway brought trust,’~thesuit against the
trustees, and the onplaintiffs theorythe that the condommium unit
had been sold without a occupancycertificate of as required by local
ordinance.

representedSchroeder and his law firm and theinitially the trust
intrustees town’s however,the suit. The plaintiffs, obtained inde-



andtrustagainsta counterclaim thebroughtandcounselpendent
purchasethethings, to rescindtrustees, among otherseeking,the

statute, RSAcondominiumof theunit under the termsof the
damages(1984 1994), to trebleand recoverSupp.&356-Bchapter
(1984 &Act, chapterRSA 358-AProtectionthe Consumerunder

thefrom1994). was severedcounterclaimplaintiffs’TheSupp.
by the town.broughtaction

trustees,trust,the theagainstin its actionprevailedThe town
however, jury-at aprevailedplaintiffs,Theplaintiffs.and the

J.) on the counterclaim.(Temple,Superiortrial in Courtwaived
relief, ofdamagesrescissionary consequentialawardedThey were

fees, in a subse-determined$172,339.06, reasonableattorney’sand
J.)(Mohl, $53,042.75 plusto bein Courthearing Superiorquent

theand trustees appealedThe trust the$3,851.85 in disbursements.
Julydatedthem, summarily byaffirmed orderand weagainstaward

Hampshire5, pursuedhave their NewAlthough plaintiffsthe1991.
reside,courts where the trusteesin Massachusettsthejudgment

farthing.athey have not collected
ofrecognizeto a causein action ask usthis newplaintiffsThe

elements,defense, anddefine itsof maliciousfor the tortaction
subject liability.firm toattorney’s law is alsowhether andetermine

reform, atrecognitionof tort theaspectantheyIn effect seek
has Theheretofore none existed.remedylaw of a wherecommon

place at theupon what tookdependsof actionplaintiffs’success the
Schroedertaken bv inactionsclosing subsequentand thereal estate

in offor trust and trustees defense theas counsel the thehis role
(Temvle. J.) found:SuperiorIn this regard, the Courtcounterclaim.

most of this case are the factsdeterminingtoCrucial
18,took March 1988.closing placethe thatsurrounding

plaintiffdate, Mark Aranson hadthatSometime before
anyTown relative to whether there werecalled the offices

tKellifendants and helarasin unit fromproblems buying the
According to Johnthat not. defendantadvised there [were]

permit at thewas discussedThompson, occupancythe
permitMr. Aranson had said that theclosing, stating that

buildingchecked with thehadwas all and that heset
selling agentAranson,Mr. and Mrs. as well as theinspector.

defendants, concerning thedeny anythat discussionof the
buildingor call Mr. Aranson made to thepermit, the

closing.Ajmemorandumoffice, at theinspector’s placetook
prepared bydiscussion was Attor-allegedthisconcerning

Schroeder, represented the financingwho bankney Robert
AttorneySchroeder had noclosingthe in hisat office.
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The memo’sof this conversation.independent recollection
atRichard Sokolowpresenceto thereference of defendant

occur, the that thewhich did not andclosing,the fact
toonly subsequentknownexistence the memo was madeof
tothe causes the'Courtpleadings being by plaintiffs,filed

likelythat this undated memo was pfepdrecT'dfterfind
Attorneyandconsultation between the defendants

learning theto thesubsequentSchroeder defendants of
plaintiffs’ position and claims.

contentions that theaccepts plaintiffs’The Court the
callpermit telephonediscussion the and did notconcerning

Further,place closing.take at the the Court finds that the
ofplaintiffs occupancy permit requirementdid not know the

until suitthey brought bywere informed of such when was
Town of Conway.the

shows that Aranson did notplaintiffsThe evidence the
closing occupancyknow at the that no certificate of existed

for unit and Aranson didplaintiffs rely uponthe that the
the relative to therepresentations bymade the defendants

obtained,purchasedunit that all had thatapprovals been
construction complete warranty. Testimonywas with stated

that unitproved purchasedthe would not have been had the
plaintiffs known of buildingthe lack of certificate and

causingdeficiencies the Town to withhold the certificate.

added.)(Emphasis

of plaintiffs’ argumentThe essence the is incaptured three
sentences in their brief:

The cause of action ... is essentially[malicious defense]
(2d) Torts,§the mirror image of 674 of the Restatement of

and would already§674do for false defenses what does for
false claims: provide remedy.a ofpresentThe state the law
— condemning false from plaintiff’sevidence the butside

—arguably tolerating it from the defendant’s side is
one-sided and unfair. Both forms of misconduct should be

same;treated condemned,the both should be and made the
subject of damages.

In Association,Rockhouse Mountain Property Owners Inc. v.
593,Town Conway, (1986),127 N.H. 503 A.2d 1385 we wereof

likewise asked to arecognize new cause of action. Rockhouse is
helpful in giving guidance for the task at hand:

in anyAs case in which we are asked to recognize a new
action, questioncause of it is a of policy whether it would be
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anReachingthat seek.plaintiffsthe theprovideto reliefwise
forsteps,quite separatetworequiresto this questionanswer

plaintiffsthat thethe interestmust whetherdeterminewe
so,and, if whetherlegal recognitionanyshould receiveassert
appropriatewould be anrequestplaintiffstherelief thatthe

it.way recognizeto

omitted).(citation597-98, at503 A.2d 1387-88Id. at

Hamp-mind that the Newkeep inwedeciding question,In this
provides:shire Constitution

remedy,to ais entitled certainsubject of this stateEvery
laws, injuries mayall heforhaving to therecourseby

character; rightor to obtainproperty,in his person,receive
it;toobliged purchasewithoutjustice freely, beingand

denial; and withoutpromptly,anyand withoutcompletely,
to laws.conformably thedelay;

CONST, I,pt. art. 14.N.H.
of the transferredany considerationpredicate toanalyticalThe

notsought isthat the reliefmust a determinationquestions be
seeklegal plaintiffsremedies. Theby existingobtainable other
fees,costs, interest, attorney’sdamages,specialandconsequential

damages whichdamages same tocompensatoryand enhanced —the
in a suit for malicioussuccessfulbeen entitledthey would have

(1977).(SECOND) § 681OF TORTSSee RESTATEMENTprosecution.

a variant of theaction ascharacterize theirplaintiffsThe
Motors,H. IrwinHogansee v. Robertmalicious prosecution,tort of

1322, 1324 (1981),737, 739, originatedwhichInc., A.2d121 N.H. 433
toadoptedhas beenprocessthe criminal andin misuse ofthe

Jones,well, v. 71see Kolkaprosecutioncivil asmaliciousredress
1897). arena,(N.D. this are558, wrongsIn civil of sort559 theN.W.

See, e.g., Longof v.processas actions.frequently presented abuse
(1992).620,25, 30, Although separateN.H. 611 A.2d 623Long, 136

distinct, abuse of “have theprosecution processmalicious andand
legalan in the ofimproper purpose process,element of usecommon

lie.”they overlapcases in which and either willmanyand there are
AL., OFET PROSSER AND KEETON ON THE LAW TORTSKEETONW.

(5th 1984).ed.898
have,defense, on theplaintiffsfor theremedya maliciousAbsent

us, bya claim that sanctions be the trialonly imposedbeforefacts
See,byuponbased the use of false evidence the defendants.court

Adams, 687, 690-91, 617,N.H. A.2d117 377 619e.g., Harkeem v.
circumstances,(1977). may ampleIn there be toappropriate reason
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in theengagesof the to counsel whothe reach sanctionsextend
anforor a defensefostering pursuesof an unfounded defense

Willard, AAdvocacy:Van The Limitsimproper purpose. Patten & of
Litigation, 35Proposal Tort in Civilthe Maliciousfor of Defense

(1984) cases).891, 926 The difference(citingHASTINGS L.J.
of of and thethe tort malicious defenseadoptionbetween the

to is and extentexisting levyof courts sanctions the naturepower
plaintiffIs a lessdamages by aggrieved party.of the recoverable the

forth in courts isgroundless putwhen claim the doneaggrieved the
in aaffirmatively assertingthan worthlessdefensively rather

purposes?for think not.improperlawsuit We

in affirmative.questionWe answer the first transferred the
law, ofof our common maliciousadopting, partIn as a the tort

defense, today, that inchangesas we do we are mindful fundamental
must and withour be aboutjurisprudence brought sparingly

(1992)Bonte, 286,v. 464Bonte 136 N.H. 616 A.2ddeliberation. Cf.
(Brock, Batchelder,C.J., J., changeand wasdissenting). Such a

aexample,for whenprecipitated, quarter century ago, Clifton
failed,off headlightsButtrick’s car went the road its and weafter

Lessard,adopted liabilitythe of strict in v.doctrine tort. Buttrick
(1969).36, 111110 N.H. 260 A.2d The quoted languageoften of

Holmes, Jr.,Oliver Wendell from his first thelecture to Lowell
Boston,in providesInstitute background for what do today:we

The life of law has not logic:the been it has experience.been
time,The felt ofnecessities the the moralprevalent and

theories,political intuitions of orpublic policy, avowed uncon-
scious, prejudiceseven the judgeswhich share with their
fellow-men, goodhave had a deal more to do syllogismthan the
in determining the rules by which men governed.should be The
law embodies the ofstory a development throughnation’s many
centuries, itand cannot be withdealt as if it onlycontained the
axioms and corollaries of a ofbook Inmathematics. order to

is,know what it been,we must whatknow it has and what it
tends to become.

Holmes, Jr., (1881).O.W. The law lCommon

The defendants assert that no jurisdiction adoptedhas to date
This,malicious adefense as cause of however,action. is only part of

story. The Supremethe Court of South Carolina impliedly recog-
Pickens, (S.C.nized the tort in v. 822, 1972).Cisson 186 S.E.2d 825

grantedhasAnd relief been where the tortious conduct took root in
a cross Bertero v.complaint. National General 529Corp., 608,E2d

(Cal. 1975). Bertero,616 In the California court declined to adopt
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a maliciousyet prosecutionfound thattort of malicious defensethe
Id. casescross In suchcomplaint.on thegroundedclaim could be

thethe toindividual and harmexpenses to theinjurythe and
conductirrespective of whether theare the samejudicial system

in thea crossin of a claim or in claimits the defenseoriginshad
Willard, at 894.supraVan Patten &same case. See

offactMoreover, a knows that thelitiganthas beenanyone who
thatof lifeupon quality one’slitigation profoundhas a effect the

isLitigationfees.far the to counselgoes beyond mere entitlement
maydegree litigantor another. Theinfluence to onedisturbinga
as acounsel wellof and conscientious ashave the benefit skilled

facts, theon but until such time asstrong case theand well-founded
appeal, is abeyondis in reach of therehand thefavorable verdict

thewonders aboutuncertainty of the outcome. Oneday-to-day
and theirtimes whetherappropriateof witnesses at theavailability

imparted. may gnawinghaveadequatelyinformation will be One
in a lawsuit.wrongthat canmyriad things goabout theuncertainty

lawsuit,Here, did sotheyinalthough plaintiffs prevailedthe their
time, substantiallywasmoney, uncertaintypriceat a and —that—in

Ifthe actions of Schroeder. a factualby allegedexacerbated
ofliability damagesa thesupportto and measurepredicate exists

exacerbated, thatremedythe are to a toplaintiffsthus entitled
extent.

law, merelytoIn defense our common weadding malicious
a is isrecognize maliciouslythat when or baseddefense commenced

or for anperjury improperand is raisedupon false evidence
remedymade if the islitigant onlythe is not wholepurpose,

uponIt that mali­provingof counsel fees. followsreimbursement
defense, aggrieved party damagescious the is entitled to the same

in prosecutionas are recoverable a malicious claim.

Willard, 923,supraPatten and at note that “[t]heVan
protect integrityaction for malicious is also todefense needed the

judicial process,of the to with dishonest and unethicaldeal
behavior, judicialto misuse and ofdiscourageand abuse limited

of andlawyer goes beyondresources.” “When the the role counselor
that, plaintiffinitiates action harassesintentionally defensive the

attorneyand that the knows or should know is without a credible
basis, client,attorney,the no less than the should be liable.”then

Willard, at 9277supraVan Patten &
course, remedymere of a for malicious defenseOf the existence

defense,itsnot as a for Malicious like itswill serve license abuse.
acounterpart malicious is limited cause of action thatprosecution,

circumstances,lie in discrete and maliciousonlywill defense claims



367

narrowly.accordingly closelywill be scrutinized and construed Cf.
817,Oakland,Ass’n 496 824v. Merchants Collection P.2dBarquis of

1972)(Cal. (characterizing “narrowlyprosecutionn.4 malicious as a
action). not, example, lookcause of We would forcircumscribed”

a malicious actionfavorably upon plaintiff’s threatening a defense
aa of forgeneral liability, partywhen with defendant’s denialfaced
forraisingshould from a fearprecluded legitimatelynot defensebe

(D.C.423,Pence,of v. F.2dsuch an action. Melvin 130 426 Cir.Cf.
1942). ofSimilarly, we would not sanction malicious defensethreats

counsel,litigation gain advantage,as a means to tactical intimidate
or And alegitimate discovery, prospects.curtail enhance settlement

forpropermalicious defense action would not be recourse athe
with inplaintiff merely monetary judgment,dissatisfied a for that

alreadyinstance sufficient mechanisms for exist in our law.relief
(1985)110, 111, 772,Teague,See v. 126 N.H. 490 A.2dBelanger 772

(additur be “as on a amay sought alternative relief motion for new
trial inadequateon ofground damages”).the

In answer to question,the second regardingtransferred the
defense,elements of malicious adoptwe the following standard:

initiation, continuation,One who takes an inpartactive the or
procurement of the of subjectdefense a civil proceeding is to

caused,for allliability proximatelyharm including reasonable
fees,attorneys’ if

(a) cause,he or she acts probable i.e.,without without any
basis incredible fact and such action is not warranted by

law orexisting established equitable principles or a faithgood
extension,argument modification,for the or reversal of existing

law,
(b) with knowledge or ofnotice the of actions,lack merit in such
(c) primarily for a purpose other than that of securing the

adjudicationproper of the claim and thereto,defense such as to
harass, annoy or injure, or to delaycause orunnecessary
needless increase in the cost of litigation,
(d) the previous proceedings are terminated in favor of the
party bringing action,the malicious defense and
(e) orinjury damage is sustained.

Van Willard,Patten & atsupra 933-34. These elements essentially
mirror requiredthose proveto the tort of malicious prosecution. See
ERG, Barnes,Inc. v. 186, 190,137 N.H. 555,624 (1993);A.2d 558 cf.

(Second)Restatement (1976).§of torts 674

It has been thatsuggested a malicious defense action should
not contain as an element termination of previousthe inproceedings
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In mali-asserting the malicious defense claim.partyof thefavor
actions, requirement serves “tothe “termination”prosecutioncious

prejudice plaintiff’sand to avoid to theinconsistent verdictsavoid
Pattenplaintiff’sof evidence of intent.” Vanby the introductioncase

omitted).(footnotes thatWillard, thesupra Requiringat 928&
litigation,unnecessarybe favorable “tends to eliminatetermination

action institute ain the will notprincipalfor a defendant who loses
suit, tooperatessince adverseprosecution judgmentmalicious the

Babbplaintiff probablethat the had cause.” v.conclusivelyestablish
1971).379, (Cal.479 P.2d WeCounty, 382Court SonomaSuperior of

equally applicablewould not bewhy principlesno reason thesesee
to malicious defense context.the

attorney’sto what extent anquestionThe third transferred asks
to the Thesubject theory.firm could be suit under samelaw

firm, ashis law as wellrelationship Schroeder and thebetween
entity,an is not in the recordof the firm as containedstatus

we at this to asrespond,to us. timeConsequently,available decline
to sound discretionin first instance is best left thethe answer the

lightit and inupon presentedtrial court. Based the facts toof the
the court can thetrial best determineapplicable legal principles,of

firm. ch. 304-Aany, attorney’sif of malicious law See RSAliability, a
(1987(UNIFORM ACT);(1984) PARTNERSHIP RSA ch. 294-A &

1994) corporations).Supp. (professional

trialfourth transferred concerns the court’squestionThe
attack the of relevantthat the could not awardruling defendants

underlying plaintiffsfees to in the case. Theattorney’s plaintiffsthe
below, here, court intheyas do that because the theargued

award,approved the the defendantsunderlying specificallycase
from ofcontesting the reasonableness itscollaterally estoppedwere

and remand.We vacateappropriate components.

areestoppelThe elements of collateral well-established: the
insubject estoppel must identical each action andissue to be the

to firstfinding judgment; partymust have been essential the the
in orto must have the first actionestopped appearedbe have

did,in and had a fullprivity with someone who must havebeen
issue;litigatefair to the and the first actionopportunityand

finally on themust have resolved the issue merits.

120, 122, 493,N.H. 635 A.2dDay System,v. N.H. Retirement 138
(1993). party non-party, “privity” requiresAs a a495 between and

123,and id. atrepresentation” identity,”“virtual “substantial 635
495,at such that of the in factnon-partyA.2d the interests “were

in litigation,” Daigle Citythe v.protected [prior]andrepresented of
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(1987)561, 571, 689,Portsmouth, (quotationA.2d 694129 N.H. 534
omitted).

in proceedingsthus had to demonstrate theplaintiffsThe
thesuch control overthat defendant Schroeder exertedbelow

byshould bound a determinationunderlying litigation that he be
aas he wereunderlying thoughthe defendants himselfagainst

(1982).(SECOND) It§OF JUDGMENTS 39party. See RESTATEMENT
inhowever, no evidenceappears, plaintiffs presentedthat the

theagreed withsupport position. apparentlyof this The trial court
in with the under­privityassertion that Schroeder wasplaintiffs’

the “false” defenselying allegedlydefendants because he created
in that Suchco-conspirator presentingand then as a defense.acted

assertion, alone, thatdoes not warrant a determinationstandingan
underlying significantin the action was soSchroeder’s involvement

trial court’sAccordingly,as to constitute control. we vacate the
for factual on thisfindingsdecision and remand to the trial court

id., for(outliningissue. See comment c at 384 criteria consideration
enoughin is consti­determining whether involvement extensive to

control).tute
questionThe final the trial court’s order thattransferred involves

all toplaintiffs produce relating underlyingthe documents the case.
thatplaintiffs requested protectedThe maintain the documents are

and workby attorney-client privilege productthe doctrine. The
defendants, hand, argue plaintiffs impliedlyon the other that the

attorney-client they placedthe atprivilegewaived when issue their
costs inlitigation the suit.underlying

previously questionWe have not addressed the a partywhether
attorney-clientwaives privilege by affirmatively pleadingthe a

places subjectclaim that at issue of privilegedthe matter commu­
nications. inacknowledgedWe have that certain circumstances
evidentiary privileges yieldmust countervailingto considerations.
See, Lewis, (1987)106, 109, 720,Nelson v.e.g., 130 N.H. 534 A.2d 722
(patient partially physician-patientwaives privilege by putting

suit);medical condition at in negligenceissue medical McGranahan
Dahar, 758, (1979)764, 121,v. 119 N.H. A.2d 125408 (attorney-­

client notprivilege may be when is a compellingabsolute “there
available”).forneed the information and no alternative source is

And the principle of “at-issue” waiver of the attorney-client privi­
tolege appears be inwell-accepted American jurisprudence. See

DiFede, 533, (Colo. 1989)Mountain States Tel. & Tel. v. 780 P.2d 543
cases);(citing inDevelopments the Law-Privileged Communica­

tions, 1450, (1985).98 HARV.L. REV. 1637
The defendants suggest adoptwe the test for at-issue waivers of

the attorney-client privilege articulated in Hearn v.Rhay, 68 F.R.D.
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(E.D. 1975). Hearn, impliedIn court ruled that an574 theWash.
(1) of theassertionis when:privilege appropriatewaiver of the

suit,act, bysuch as filingwas a of some affirmativeresultprivilege
(2) theplacedtheassertingtheasserting party; party privilegethe

(3)issue; application privilegeof theat andprotected information
atits Id.information vital to case.partythedeny opposingwould

543-44;Tel., P.2d at581; Tel. & 780accord Mountain States
1989).(5th431,Turner, 434 Cir.v. 883 F.2dConkling

fairnessneglectingforThe Hearn has been criticizedtest
privi-attorney-clientof thesystemic importancetheconcerns and

Co., 142LibertyArms Co. v. Mut. Ins.RemingtonSeelege itself.
Voth,(D. 1992); Davidson408, Del. see also & WaiverF.R.D. 413-14

(1986).637,64 OR. L. REV. 646-50Attorney-Client Privilege,theof
ofobserved, “ignoresHearn the rationaleone court has the testAs

legalin need ofencourageto thoseattorney-client privilege:the
an of candor and confidence.”atmosphereto seek it incounsel

360,Co.,Co., Supp.847 F. 363Inc. v. Aetna and Sur.Cas.Koppers
1994).(W.D. Pa.

ofcriticisms the Hearn standard.We find merit in these
attorney-­an waiver of thethe extent of at-issueWe therefore limit

privilege-holder“in which theto circumstancesprivilegeclient
Marcus, Theitself into the case.”injects privileged materialthe

MICH. L. REV.Litigator,and the 84Privilege:Perils the Waiverof
Nelson, 110,at A.2d at 7221605, (1986); 130 N.H. 5341633 cf.

(waiver only to informationprivilegeof extendsphysician-patient
claim). asserting privilegethepartyto When theplaintiff’srelevant

case, such that theinto thehas materialinjected privileged
issue, thefor of theactually requiredis resolutioninformation

privilege asattorney-clientwaive the“must eitherprivilege-holder
from theusing privileged. . .be preventedthat information orto

Remington Armstheto the elements of case.”information establish
Co., at 415.142 F.R.D.

to “allcase, plaintiffs produceordered theIn this trial courtthe
lightIn of theunderlying. . to case.”. thedocuments relative

be Accord-today, maythis overbroad.rulingstandard announced
court to in theto the trial determinevacate and remandingly, we

claim, haveplaintiffs, initiation of theirbythefirst instance whether
further,and,into caseinjected material thenecessarily privileged

of theactually required for resolutioninformation iswhether such
plaintiffs’ that certainrespect to the assertionclaim.plaintiffs’ With

doctrine, weproductworkunder theare protecteddocuments
to whether the defendants havecourtto the trial determineremand

materials,requestedfor anda thesubstantial needdemonstrated
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hardshipunduenot withoutcouldthe defendantsalso whether
35(b)(2).R.CT.means. See SUPER.bymaterials otherobtain the

remanded.Vacated and

dissented;J., concurred.THAYER, the others

recog-majority’sI theTHAYER,J., believedissenting: Because
of policy,as a matteris unwisea of malicious defensenition of tort

I dissent.respectfully
Association, v.Inc.PropertyMountain OwnersIn Rockhouse

(1986),593, this court503 A.2d 1385127 N.H.Conway,Town of
is a questionof actionof a new causerecognitionthatacknowledged

by theinterest assertedturns on whether theof thatpolicy
so,and, if whether the relieflegally recognized,should beplaintiffs

atId.to the interest.way recognizeappropriateis thesought
in this do notcase597-98, A.2d at The defendants503 1387-88.

ain pursuinga interestlegitimatethat the haveplaintiffsdispute
or Thetestimony evidence.”confronting falsifiedcivil suit “without

then,addressed, allowing separatea causeis whetherto bequestion
of thisrecognitionis an appropriatefor malicious defenseof action

reasons, First, plaintiffsnot. whoI it isFor two believeinterest.
already have at theirdefenseand unfoundedface a malicious

Second,may suffer.injuries theyforadequate remedies thedisposal
maliciousand aprosecutionbetween a maliciousdifferencesthe

in remedies.fully existing discrepancywarrant thedefense
to awardpowera court’s inherentrecognizedlongWe have

faith, vexatiously,‘in badparty“where one has actedattorney’s fees
reasons,’ conductlitigant’stheor for wherewantonly, oppressive

obstinate,or andunreasonablyas obduratecan be characterized
topartyfor the successfulunnecessaryit should have beenwhere

690-91,Adams, 687,117 N.H.action.” Harkeem v.broughthave the
(citations omitted).(1977)617, generally,619 we haveA.2d More377

toconstitutionally powerthat “a created court [has the]observed
commenced, orany prolonged, requiredin actionaward counsel fees

provable byin factsanywithout reasonable basis thedefended
is,evidence, in it or as it mightor reasonable claim the law asany

502,Fearon, 494,to be.” Keenan v. 130 N.H. 543arguably be held
law,(1988). Thus,1379, existing plaintiff ag-a1383 underA.2d

hasmaliciously normallya defense recoursegrieved by interposed
addition, mayIn sanctions beattorney’sto a motion for fees.

litigation.without-of-pocket expensesfor associated theimposed
629, 632-33,N.H. 660 A.2dStratford,Emerson v. Town 139See of

(1995).1118, attorney’sbased on fees and out-of-1121 Sanctions
costs, costs, usuallywith will aalong statutory compensatepocket
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plaintiff for all or most of damage resultingthe from a malicious
defense.

Furthermore, appropriate par-under circumstances an opposing
Inty’s attorney may personallybe held liable for fees.counsel

Keenan, for aexample, plaintiff’s attorneywe ruled that who filed
appeal byan plaintiff personallyunauthorized the was liable for the

defendant’s Asresulting majoritycounsel fees. the theresuggests,
may be ample attorneyreason to extend such sanctions to an who

raises or inknowingly participates raising an unfounded defense.
plaintiffA protected byis also from malicious defense the court’s

discretion to set a “Afraudulently judgment. judg-aside obtained
ment formay always be annulled sufficient cause. Fraud to which
the mover is not a . . . afford such aparty may sufficient cause.”

Lamarre, 441, 444, (1930)272,v.Lamarre 84 N.H. 152 A. 274
(citations omitted). no toFinally, although offering direct relief
plaintiffs, misconduct of of intype complained maythe this case be

by possibilitydeterred the of criminal sanctions isperjurywhere
see,defense, Sands,part 570,of the malicious v.e.g., State 123 N.H.

(1983), by467 A.2d 202 or professional disciplinarythe threat of
see, Case, 351,proceedings, e.g., Jones’ 137 N.H. 254628 A.2d

(1993).
majority correctlyThe observes that damages potentiallythe

in an for prosecution,available action malicious see v. RobertHogan
Motors, Inc., 737, 742, 1322, 1326 (1981);H. Irwin 121 N.H. 433 A.2d

(SECOND) (1976),§681RESTATEMENT OF TORTS exceed those
currently available an award of sanctionsthrough to a plaintiff
aggrieved by however,a malicious This discrepancy, fullydefense. is
justified by a prosecutionthe differences between malicious and a
malicious defense.

The malicious in a civil actionplaintiff institutes proceedings
ERG, Barnes,probablewithout cause and with v.malice. Inc. 137

(1993).186, 190, 555,N.H. 624 A.2d 558 Because isthe defendant
court, financial, emotional,into all of resultinghaled the defendant’s

injuries plaintiff’sand arereputational attributable to the malicious
defendant, contrast-raises orconduct. The malicious in continues an

ungrounded and malicious tomerelydefense resist the claim of a
plaintiff already before the court. Unlike the defendant targetecTby

prosecution, plaintiffa malicious the who encounters a malicious
judicialvoluntarily systemdefense entered the and must be held to

to costs and risks ofaccept, degree, litigation.some the thisWhen
action,ultimately in the atplaintiff prevails only portionbest a of

costs andplaintiff’s litigation damagesthe can be toattributed the
malicious defense.
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of a and a defendantposition plaintiffin thedifferencesThese
ofwillingnessof theproceedings,to institution civilwith theregard

damagesand the amount oflitigation,in theinvolvementthe
areopposing party,of theto the malicious conductattributable

indiscrepancy remedies.by existingappropriately recognized the
in positionsof dissimilarpartiessimilar treatmentmajority’sThe

with andissatisfiedPlaintiffsconsequences.untowardmay have
ato initiatesorely temptedsuit will beunderlyingaward in the

recovery.augmentin to theirproceedingmalicious defense order
judgment-isAlso, underlyingin actionthe defendant thewhen

action as a vehiclemay a malicious defenseplaintiffthe viewproof,
firms, and,attorneys,of to theirliabilityfor the reachextending

islitigationforpotentialthird The increasedpossibly, parties.
obvious.

mayof also undermineof a tort malicious defenseRecognition
court,defendant, to conductintoright involuntarilyof a haled“the

529Corporation,Bertero v. National Generalvigorousa defense.”
(Cal. 1975).608, maya vigorousP.2d 615 that defensepossibilityThe

chillingas malicious could have a effect onlater be characterized
perhaps wedgeand drive a betweenlegitimatesome defenses

attorneysand defense whoseeking advocacydefendants zealous
liability potentialin a second action. This for conflictpersonalfear

onlyattorneysbetween the interests of defendants and their can be
ofgoals Hampshireto undermine the of New Rulesexpected

1.6 and toAttorneys may give priorityProfessional Conduct 1.7.
formulating strategies, theyown when defense andtheir interests

inbe to disclose the client’s rolemay tempted pursuing specific
personaltactics in order to themselves from attack.defense shield

addition,In of maya malicious defense threaten our rule thattort
in judicial“statements made the course of are abso­proceedings

actions, they pertinentfrom civil are tolutely privileged provided
Dakar, 758,subject of v. 119 N.H.proceeding.”the the McGranahan

(1979);763, 121, 124 see 60A AM. 2Dgenerally408 A.2d JUR. Perjury
(1988) rule,general§ that a no civil action for(noting132 lies“[a]s

damages resulting constitutingfrom false statements under oath
of this is “to inpurpose encourage participantsThe ruleperjury”).

witnesses, infreelyand to thelitigation, parties, attorneys, speak
McGranahan, 763,atjudicial proceedings.”of 119 N.H. 408course

inat 124. Where the misconduct consists of falsealleged partA.2d
proceedings,in as in the instantunderlyingmade thestatements

case, allowing mayan action for malicious defense counteract our
policy.stated

maytort of malicious defense also further erode the attorney-A
amply byas the case at bar. Inprivilege, demonstratedclient
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McGranahan, attorney-client maywe observed that privilege“[t]he
not be is a compellingabsolute when there need for the information

764,and no is Id. at 125.alternative source available.” 408 A.2d at
This todaycourt finds an of inimplied privilegewaiver the

“in privilege-holder injectscircumstances which the privilegedthe
material into newly-minteditself the case.” The tort of malicious

involve,probably cases,defense will in by plaintiffmost a claim the
that the defendant is liable for all or a ofportion plaintiff’sthe
attorney’s underlyingfees from the action. This in requireturn will
an inquiry portioninto the of fees that is inthese fact attributable
to the Itmalicious defense. is difficult to how such animagine
inquiry could be conducted without a ofhighly invasive review

normally protected by attorney-clientdocuments the privilege.
tort ofThe malicious defense as adopted by majoritythe suffers

from an additional defect. The malicious tomajority defines defense
require that inunderlying proceedingsthe have terminated the

words,plaintiff’s favor. In plaintiffother the has to win initialthe
insuit order to of thisadvantage newlytake created cause of action.

Thus, a defendant whose conduct is inegregious unsuccessful
obtaining a may subjectdefendant’s verdict be to a malicious

action, egregiousdefense but a defendant whose conduct success-
fully plaintiff’sdefeats the suit is not liable. This unlikely result
gives the throughremedies available a malicious onlydefense action

it, i.e.,to plaintiffsthose who prevailedleast need those who despite
the malicious defense.

That malicious is not adefense desirable addition to the tort law
of HampshireNew is fact thatby jurisdictionevidenced the no other
in the hascountry explicitly recognized this cause of Inaction.

Stockton, 1106, (Cal. 1884),Eastin v. Bank 4 P. 1109-10 theof
California inSupreme rejectedCourt dicta the concept of a
malicious defense action. That court repeated rejectionthis in

608,Bertero Corporation,v. National General 529 P.2d and a
California courtappeals recently flatly:stated but“Broadly never­
theless is no tortaccurately speaking, there of ‘malicious defense.’”

Court,Physicians’ 95,v. 12Superior Rptr.Cal. 2d 96California
(Ct. 1992).App. Supreme of rejectedThe Court Kansas explicitly a

Brown,malicious defense action in 111proposed Baxter v. P. 430
(Kan. 1910). Ritter,In oft-quotedan inpassage Ritter v. 46 N.E.2d

(Ill.41, 1943),44 Supremethe Court of Illinois held:

jurisprudence joaay.Under our the defendant present any
to an maydefense such action that or that mayhe have he

and inexpedient, doingdeem so he will not be subjecting
himself to a second suit by plaintiffthe based on the
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tocausing the plaintiffinofconduct the defendantwrongful
samerule is theaction. Thedefendinginhim or thesue

isof the defendantconductwrongfulthough theeven
intentional, or fraudulent.willful, malicious

v.Levinsoninpassagethisrecently endorsedcourtAn Indiana
(Ind.1264, 1268Evansville, 644 N.E.2dNational BankCitizens of

1994).App.Ct.
reasons, respectfullyI dissent.foregoingFor all of the
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