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tocausing the plaintiffinofconduct the defendantwrongful
samerule is theaction. Thedefendinginhim or thesue

isof the defendantconductwrongfulthough theeven
intentional, or fraudulent.willful, malicious

v.Levinsoninpassagethisrecently endorsedcourtAn Indiana
(Ind.1264, 1268Evansville, 644 N.E.2dNational BankCitizens of

1994).App.Ct.
reasons, respectfullyI dissent.foregoingFor all of the
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Howard,Jeffrey (AnnR. attorney general Rice,M. assistant
attorney general, on the brief and orally), for the State.

Duggan, defender,James E. appellate Barth,chief and Joachim
(Mr.defender,assistant appellate Concord, brief,of Barth on the

and Mr Barth and DugganMr orally), for the defendant.

BROCK, defendant, Westover,C.J. The Daniel was inconvicted the
(Cirone, J.)Lebanon District Court of possession of a controlled

drug, 1994),RSA 318-B:2 (Supp. a class B misdemeanor. The
conviction,appealsdefendant his arguing presentedthat evidence

at trial should have been suppressed. This case also thepresents
question defendant,whether an indigent convicted of a Bclass
misdemeanor without possibility imprisonment,the of is toentitled
have appointedcounsel on appeal. We reverse and remand.

6, 1993,On January an individual entered the Canaan Police
Department and informed Lieutenant CoppKevin that Daniel

Westover,“Chipper” Kendall, Jr.,“Icky”Robert and another
individual were in a car at the Mascoma Savings Bank and were
rolling marijuana Meanwhile,a cigarette. Chief Jonathan Putnam of
the Canaan alreadyPolice had spotted the car and had determined
to stop it because it did not have a proper inspection sticker and
“looked piece junk.”like an absolute of Before PutnamChief had an

it, however,toopportunity stop uninspectedthe pulledvehicle into
the Mascoma Savings Bank. In an preventeffort to traffic conges-

bank,tion at the PutnamChief decided to wait across the street for
the tovehicle return to the road.

While waiting, Chief Putnam communicated by radio with Lieu-
tenant Copp, who him ofinformed the report he had received. The
vehicle eventually left the bank and turned into Mart,Evans Fuel
where Chief Putnam inpulled behind it. Lieutenant Copp also

scene,.atarrived the After Lieutenant Copp had spoken with the
driver, Kendall, time,Robert for a short defendant,the who inwas

seat,passengerthe asked whether he could exit the vehicle. The
could, out,police told him gothe and he carrying a crumpled piece

of gray material. It was later determined that this material
comprised a sweatshirt and a T-shirt.
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at Evans Fueltoward the storefrom carwalked theThe defendant
hethrow what“gently”Putnam the defendantMart. Chief observed

fashion, beforeground,to thean underhandcarrying,was in
ofclumpover to thePutnam walkedthe store. Chiefentering

outside, it aside and discov-kickedhad leftmaterial the defendant
bag ofand amarijuana pipeto be arecognizedheered what

possessionwithchargedandwas arrestedmarijuana. The defendant
drug.controlledof a

torighthasarguesfirst that he aOn the defendantappeal,
Theappeal.Bfor his class misdemeanorappointedhave counsel

$1,200, RSAlegislature isbyfor the setmaximum fine offense the
IV(a) 1994), imprisonment,of651:2, possibilitywithout(Supp. the

1994). on the651:2, processdefendant relies dueIII The(Supp.RSA
andof Federal Constitu­guaranteesand the Stateequal protection

CONST,CONST, I, 15; Weamend. XIV.N.H. art. U.S.pt.tions. See
to counsel.right appointeddoes not have ahold that the defendant

an under our Statebegin analysisis we withduty,As our
347,Ball, 226, 232, 471 A.2d 350124 N.H.State v.Constitution.

(1983). for assistancejurisdictionsofWe look to the decisions other
v.issues before us. See Statein the constitutionalresolving State

(1985).594, 1139,590,126 493 A.2d 1143N.H.Maya,
partclearly portionno in that ofsupportcan findThe defendant

inI, “Every anyheld toprovides: person15 which answerarticle
of shall have theby deprivation libertyor offense punishablecrime

of the if need is shown.” N.H.right expenseto counsel at the state
CONST, 455,15; 452,I, Cook, A.2dpt. see State v. 125 N.H. 481art.

(1984). Therefore, is823, as to due left with recourseprocess,825 he
process I,in articlegeneral principles partto the due embodiedonly

15.
Hamlin, 25, (1972),Argersinger SupremeIn v. 407 U.S. 40 the

that, an isindigent libertyCourt held when criminal defendant’s at
stake, will the ‘the hand ofguiding“the accused receive benefit of

so is in Accord-necessarycounsel’ when one’s liberty jeopardy.”
(1979),Illinois, 367,in Scott v. 440 heldingly, U.S. 369 the Court

an has notindigent liberty compromisedthat defendant whose been
no torighthas counsel. This distinction is drawn becauseappointed

matter,”deprivation libertyof is a serious“any Argersinger, 407
C.J.,41 (Burger, litigant’sconcurring),U.S. at and “as a interest in

diminishes, soliberty right appointed counsel,”does his topersonal
(1981).Services, 18,Departmentv. Social 452 U.S.Lassiter 26of

Supreme righthas also toThe Court addressed the counsel in
353, (1963),v. California,In 372 U.S. 355appeals. Douglascriminal

defendant,indigentheld that the to imprison-the Court sentenced
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ment, appointedshould have had counsel on appeal. The Court has
held, however,also that rightsome defendants have no to appointed

(1974).on 600,counsel v. 417appeal. Moffitt,Ross U.S. 618-19 The
DouglasCourt in Ross ondistinguished Douglasthe basis that

right,involved the defendant’s first as of whileappeal Ross involved
second, Court,a Id. atdiscretionary appeal. 614-15. The Supreme

therefore, defendants,directly indigenthas not considered whether
deprivationfaced with no of areliberty, appointedentitled to

on appeal.counsel

however,Court,The relyRoss did on the differences be­
appealtween trial in reachingand its decision. The Court found

because,these to significantdifferences be “while no one would
agree that maythe State simply dispense stagewith the trial of
proceedings consent,without a criminal defendant’s it is clear that

providethe State need not at all.” atany appeal Id. 611. We conclude
that, libertybecause a defendant no offacing loss does not have a
right trial,appointedto counsel at does righthe not have such a at

level,the appellate where the constitutional concerns are lessened.
See id. at 610-11.

The toright counsel at trial under the Federal Constitution
is generallyderived from the sixth amendment. The defendant
argues that right appointedthe to counsel he asserts is not to be

by rather,determined sixth jurisprudence;amendment it arises
from processdue and equal protection guarantees, providewhich a

rightbroader to disagreecounsel. We that is a rightthere broader
under guarantees.these constitutional SupremeThe Court has
explicitly recognized rightsthat the at issue in Douglas and Ross
were derived from the fourteenth amendment’s due andprocess
equal protection E.g., 387,clauses. Evitts v. 469Lucey, U.S. 403
(1985). todaySo too is our decision processbased on due and equal
protection principles embodied in the New Hampshire Constitution.
As court stated,one has “While violations of an rightaccused’s to

encompassedcounsel are within the concept process,of due the due
fifthprocess [ofclauses the and fourteenth amendments] neither

expand nor contract constitutional protectionthe provided by the
torightSixth Amendment counsel.” reIn Grand Jury Subpoena

Doe, (2dUpon 238,Served 1985),781 F.2d 246 Cir. denied,cert. 475
(1986).U.S. 1108

Douglas,In the recognized can,Court “athat State consistently
Amendment,with the Fourteenth forprovide differences so aslong

the result notdoes amount to a denial of due orprocess an invidious
Douglas, omitted).discrimination.” 372 (quotationU.S. at 356 For

reasons,the above this is such an instance.
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HampshireNew Consti-is theuponour basedAlthough decision
reachinginprecedenttution, of federalthorough considerationour

pro-ConstitutionStatesthat the Unitedour conclusion manifests
1032,Long, 463 U.S.Michigan v.Seegreater protection.novides

1209, 1216119, 129, 498 A.2d(1983); 127 N.H.Cooper,v.1041 State
(1985).

thatarguesThe defendantevidentiary issue.now turn to theWe
warrantlessbecause thesuppressedhaveshould beenmarijuanathe

I, of Newarticle 19 thepartviolatedhis sweatshirtsearch of
the hadthat defendantThe State countersConstitution.Hampshire

was thereforethe warrantless searchhis andabandoned sweatshirt
(1976).Jarret, 590, 624364 A.2dv. 116 N.H.constitutional. See State

a of theof proving by preponderancebears the burdenThe State
constitutionally permissible.wasthat a warrantless searchevidence

578, 1134,573, 409 A.2d 1137v. 119 N.H.Theodosopoulos,State
(1980).(1979), denied, 983cert. 446 U.S.

law and notour on constitutional needWe base decision State
because defen­issues under the Federal Constitution theaddress

I, ofarticle 19 the Newpartare underrights fully protecteddant’s
232,atBall, 124 471 A.2d at 350.Hampshire Constitution. See N.H.

justified aban­jurisdictions ostensiblysearches onMany approach
analysisof firstgrounds expectation privacydonment under the

States, 347, (1967)in Katz v. United 389 361articulated U.S.
J., Jones,(Harlan, 1169,v. 707 F.2dconcurring). United StatesE.g.,

(10th (1983).Cir.), denied, court,This1172 cert. 464 U.S. 859
I,however, parthas not this test article 19 ofadopted under the

Sterndale, 445, 449,State Constitution. v. N.H.State 139 656 A.2d
(1995).409, 411

of ofAppeals Oregon, interpretingThe Court a provision of
I,Oregon partthe Constitution similar to article 19 of the New

Constitution, ofHampshire analy­held that an expectation privacy
was “apolicesis where action involvedunnecessary physical

atrespass personalto toexpresslyeffect entitled constitutional
(Or. 1985).Rounds, 71,v. 698 P.2dprotection.” State 73 Ct. WeApp.

an ofnot decide whether isexpectation privacy analysisneed
in other circumstancesappropriate clothingbecause the defendant’s

certainly protected by “righthis to from allis be secure unreason­
houses,his person, papers,able searches and seizures of his his and

CONST, I, 19; Rounds,possessions.”his N.H. pt.all art. see 698 P.2d
at 73.

however,a person possession,When abandons a he or she gives up
right to fromthe be secure unreasonable searches of that posses-

Jarret, 590,116 N.H. at 364 A.2dsion. at 625.
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has isproperty generallyWhether been abandoned a
question of fact based a ofupon evidence of combination act
and is inprimeintent. Intention a factor considering

abandonment;there has an it is towhether been be
intent,fromascertained what the actor said and did since

although subjective, objectiveis fromdetermined facts at
hand.

State, 1385, (Md. 1979)v. (quotationMorton 397 A.2d 1388-89 and
omitted).citation Also arelevant to determination of abandonment

lengthare “where and for what of time isproperty relinquishedthe
State,and the condition of property.” O’Shaughnessythe v. 420 So.

377, (Fla. 1982).2d 379 Dist. Ct. App.
abandonment, relies,proveTo in anpart,the State on inference

that the to“tryingdefendant was disassociate himself from the
contraband” and therefore tointended abandon his sweatshirt. “The

of this suggestioninsidiousness is that an intent to abandon can be
everyininferred case where the ultimate search turns incrimi-up

evidence,nating as a asunpalatable proposition that a search can be
justified by it atwhat uncovers.” Id. 378.

propertyWhether has generallybeen abandoned is a ques­
Morton, Therefore,tion of fact. 397 A.2d at 1388-89. the factfinder’s

findings on upheldwill clearlyabandonment be unless erroneous.
Conant, 728, 730, 283, (1995).State v.See 139 N.H. 662 A.2d 285 The

trial court found that the defendant had histemporarily abandoned
property. possibility generalizedWhile the of a to tointent return

atpropertythe some time does not se aper preclude finding of
abandonment, Thomas, 843, (D.C.see United States v. 864 F.2d 846

1989), significantCir. there must be a dissociation of the property
abandonment,from the defendant for findinga of generallysee 1 W.

LAFAVE, (19872.6(b) 1995).§SEARCH AND SEIZURE & Supp.
abandonment,”“Temporary therefore, ais not valid general excep­

tion to the warrant requirement.

The trial court also thatfound the defendant did intendnot
to hisabandon property permanently. We agree. The defendant took
his sweatshirt with him from gentlythe car. He ittossed as heaside

later,entered the store. Moments with the defendant orhaving said
more,nothingdone the police searched his sweatshirt. These facts

the conclusion thatsupport the defendant did not abandon his
State, (Fla.Kelly 1113,Accord v.property. 536 So. 2d 1114 Ct.Dist.

1988) searched(police minutesbackpack after defendant leftApp.
nothing suggestedand return);defendant would soon Morton,not

A.2d at (lying police397 1390 to andofficer “brief relinquishment of



881

abandonment). ob-Theto evidenceshowinsufficientpossession”
haveshouldsweatshirtof the defendant’sthe searchthroughtained

suppressed.been

and remanded.Reversed

J.,concurred; JOHNSON, specially;concurredBATCHELDER, J.,
J.,HORTON, joined, dissented.THAYER, J., whomwith

butJOHNSON, join majority opinionI theJ., concurring specially:
thethatconcludingforemphasize my reasonsseparately towrite

property.abandon hisintend to permanentlydid notdefendant
was unreason-Therefore, of sweatshirtsearch the defendant’sthe

sup-from should beable, that searchand evidence obtainedthe
pressed.

Constitution, all warrantlessHampshireNew“Under the
narrowunreasonable, conform to thetheyse unlessare persearches

Sterndale,v. 139exception.”of a Statejudicially recognizedconfines
CONST,(1995); I,445, art.447, 409, pt.410 see N.H.A.2dN.H. 656

of theprove by preponderanceis on the to a19. The burden State
Gallant,justified. State v.that warrantless search wasevidence the

(1990).146, 385, found138, 391 The trial courtN.H. 574 A.2d133
defen-no substantive evidence that thepresentedthat the “State

will notintended to discard his sweatshirt.” Wepermanentlydant
findingthe court of fact it is erroneous.clearlydisturb lower unless

(1994).409, 286,Brown, 407,v. 138 640 A.2dSee State N.H. 287
The test for whether an individual has abandoned property

a personinvolves “focus on the intent of the who is to havealleged
one,object.or andobjectiveabandoned the . . . The is anplace test

may done,spoken,intent be inferred from words acts and other
(D.C.843,objective Thomas,facts.” United States v. F.2d864 846

1989) (citations omitted).quotationandCir.
I with and the court thatagree majority objectivethe trial the

in this are to show a ofby preponderancefacts case insufficient the
to permanentlythat the defendant intended abandon theevidence

thatsweatshirt. The record indicates the defendant tossed the
wasaside as he Evans Mart.entering entirelysweatshirt Fuel It is

meantwhether he to abandon this or to reclaim itpropertyunclear
he subsequently exited the fuel mart. We will know thiswhen never

fact policeas the commenced their searchcritical warrantless
immediately upon the defendant the convenience store.entering

abandonment,court, findingtrial in thattemporaryThe emphasized
in a placedefendant left the sweatshirt it waspublicthe where

However,tosubject or thatdamage.theft “the mere fact the
inwas an area to the is notplaced open generalproperty public
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clearlymust alsoabandonment. The evidenceto establishsufficient
himselfto dissociateattemptedindividualdemonstrate that the

656,Johnson, 659A.2dv. 636Commonwealthproperty.”from the
added)(Pa. 1994) abandonment where(finding(emphasisSuper. Ct.

“upcontaining crack cocainebagplaced plastichad athe defendant
it).a officer seizedpolicewherepublic parkinto in atree”[a]

suchdissent does not indicateby theemphasizedOther evidence
trial courtconclusion that thejustifyto thedisassociation asclear

no abandonment.permanentin there wasfindingwas incorrect
from theforty feetthe sweatshirtdefendant tossedThough the

of thisstore, definitively rid himselfif had wanted toentry to hethe
nearby dumpster.it in aplacedcould haveheclothing,

hasmany propertycourts findstates thatcorrectlyThe dissent
in ordertemporarilydiscards itwhen a defendantabandonedbeen

v.from In United Statespolice.incriminatingto evidenceconceal
(5th 1978), for the defendantWilliams, example,569 F.2d 823 Cir.

ofcontaining pounds179rig”“largea tractor-trailerunhooked
Amarillo, discoverednorth of Texas after hestopamarijuana at rest

back onproceededHe thenby agents.being followed federalhe was
however,Williams, easilyin moreThe factsId. at 824.highway.the

in toattempt escape policeanof abandonmentsupport findingthe
Though trial courtin case. thepresentdo those thedetection than

to hide theintended“purposelythat the defendantfound
detection, I am not convincedin to escape policeordersweatshirt”

was sufficientin this case theretime the searchthat at the of
was the intent.that disassociation defendant’sto indicateevidence

aenteringmaterial” whileHere, “graytossed asidethe defendant
mart withoutIf had exited the fuelstore. the defendantconvenience
indication ofstrongeror had agivenhis sweatshirtretrieving

abandonment, apposite.have beenmaythen Williams
case; however, simplythe State has faileda closearguablyThis is

by a of the evidenceproving preponderanceto meet its burden of
abandon sweatshirt.intended to thepermanentlythat the defendant

majority opinion.I concur with thetherefore

THAYER,J., fromI dissent the seconddissenting: respectfully
I would hold that the defendantmajority’s opinion.of thepart

when dissociated himselfdrugshis sweatshirt and heabandoned
by tossing enteringthem aside before the Evans Fuelfrom them

did not violateresult, partsearch of his sweatshirtMart. As a the
reason,that II, Constitution. ForHampshirearticle 19 of the New

J.).(Cirone,Districtof the Lebanon Courtwould affirm the decision
car, the wasRobert Kendall’s defendantpolice stoppedtheWhen

requested permissionHe to leave thepassengerin the seat.seated
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ofa searchthey could conductifasked Kendallpolicecar thewhen
tocar, backreached insideout of thegotthe The defendantvehicle.
inmarijuana, then walkedandconcealingsweatshirttheretrieve

theMart. He tossedEvans Fuelof thethe directiongeneral
from the frontaside, fortymarijuana about feetthesweatshirt and

Themart, sweatshirtinto the store.and then walkedof fuelthe
area, fifteenapproximatelyin adrugs landed remotecontaining the

drugs remaineddumpster. Thea garbagefeet fromtwenty-fiveto
byfrom view the sweatshirt.hidden

facts, twocourt reachedthe districtof thoseOn the basis
hisFirst, abandonedthat the defendantit concludedconclusions.

andhis sweatshirt thedroppedIt noted that the defendantproperty.
from the andillegal policecontrabandin order to hide themarijuana

Second,to theabandonment.that such behavior amountedreasoned
to histo returnthat the intendeddistrict court concluded defendant

Therefore, abandon-area. thepolicethe left thesweatshirt when
was only temporary.ment

firstfor the district court’ssupportoffers strongThe record
tossedobjective prove that the defendant hisconclusion. The facts

it police. importantly,in to hide from the Moreproperty aside order
however, hishiding propertythat in the defen-the record reveals

contents,illegalhimself from itsattemptingdant was to dissociate
did,or,drugs, theynot the if thathoping policethat the would find

tothey drugswould not link the him.
propertythat “abandons”regularlyCourts conclude a defendant

it tostepswhen to dissociate from in an effort avoidhe takes himself
Thomas, 843,detection. United States v. F.2dpolice E.g., 864 846

(D.C. (5th1989); Williams, 823,v. 569 F.2dCir. United States 826
1978); 221, (Ct.H., 1992);In re Baraka 8 Cal. 2d 226Rptr. App.Cir.

656, (Pa.Johnson, Ct.),v. Super.636 A.2d 659Commonwealth
(Pa. 1994).denied, 651 A.2d thatappeal They534 reason the

disclaimingis of to avoidownership property beingdefendant the
caught toand that such conduct amounts While theabandonment.

tomight policedefendant want retrieve the if the do notproperty
it, has ithopediscover he no more than a that will still be there

Williams,he 569 atwhen returns. F.2d 826.
goodis a of this Inexample approach.Williams Williams the

containinga in adrugs stopdefendant left trailer rest afterhighway
agents drugtold that from thebeing enforcement administration

(DEA) him. atmight followingbe Id. 824. After the defendant left
trailer, agentsDEA atmarijuana.the searched it and found Id. 825.

FifthThe Circuit ruled that the defendant had abandoned the
and that the warrantless wastrailer therefore search reasonable.
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Id. at 826. The emphasizedcourt that defendant was totryingthe
distance marijuanahimself from the in thatthe event DEA agents
approached him. Id. It toconcluded that such behavior amounted
abandonment:

by government[The knew he wasdefendant] followed
officers. His only conceivable inpurpose leaving the trailer
. . . towas rid of incriminatinghimself the vehicle with its

Perhaps, hopecontents. he a mightretained that he
objects:accomplish two protectionthe of himself from

ofpossession he pursued,evidence while was and the
recoverychance of of the iftrailer neither northe officers

anyone else took it. . . Such is transparently. conduct an
abandonment of the oftight grip ownership and reliance
solely on the ofhope re-acquisition.feeble

Id.
Williams,Similar should control thisreasoning case. As in the

defendant’s actions here that wasindicate he to distancetrying
himself from the and marijuana duringsweatshirt the hethe time
was a ofpotential target police questioning. He intended to disclaim

i.e., it,ownership of his inproperty, abandon order protectto
himself. The possibility that the mightdefendant be able to retrieve
his intended,in theproperty provefuture does not that he at the

aside,time he it best,tossed to maintain an interest in it. At he
hoperetained a of re-acquisition.”“feeble Id.

majorityThe takesopinion a different approach, one which
anreflects narrowunreasonably definition of Ratherabandonment.

case,than focus allon facts in thisthe the majority emphasizes only
those facts itwhich believes demonstrate that the defendant
intended to reclaim his property. Noting that is thingthere no such

abandonment,”as “temporary majority pointsthe then to those
facts and concludes that the defendant did not tointend abandon his

drugs.sweatshirt or his IWhile agree that the defendant retained
of tohope returning undetected,the claim the contraband if it went

that fact notdoes affect the defendant’s intent to distance himself
from the atdrugs which,the he away,time threw them under the

above,cases cited is tosufficient meet the definition of abandon-
Therefore, court,ment. like the Idistrict would take into account all

the facts in this case and areach different result.
addition,In I facts bybelieve the found provethe trial court the

his property.defendant abandoned The cites twomajority facts to
its First,bolster contrary conclusion. it points out that the defen-

dant gently tossed his marijuanasweatshirt and aside before
entering the store. The majority apparently infers that the defen-



planned tohistossingcare sweatshirt because hedant used when
tofuture, did not intendin that hesuggestingretrieve it the

abandon it.
of toss theisolating ignoresBut nature defendant’sgentlethe the

defendant removed hiscontext in which defendant acted. Thethe
only to conductdrugs police permissionfrom the car after received

search,light police onlya In of the the reasonable conclusionsearch.
in the asidetossingis that the defendant exercised care sweatshirt

covered,marijuana staythat policeso the would invisible to the
officers in the area. The toss that defendantgentle suggests the

onlyexercised care in an effort to avoid detection.
Second, majority policethe theemphasizes that the searched

immediately. majority impliessweatshirt The that did notpolicethe
sweatshirt,togive the defendant a return and claimchance the

making finding impossible.a of thepermanent abandonment While
ifmajority policeis correct that had to athe waited conduct search

abandonment,there would be on of I domore evidence the issue not
believe additional is Theany existingevidence needed. evidence

me thatconvinces the defendant intended to abandon sweatshirtthe
First,drugs.and the the hisdefendant retrieved sweatshirt and

it away only policethen tossed after goingindicated that werethey
to conduct a search. Since the defendant was responding to the
search, a reasonable conclusion is that the defendant tointended
dissociate himself from drugsthe and his property.abandoned
Second, disposedthe defendant of the sweatshirt than fortymore

destination,fromfeet his an unlikely ifspot simplyhe wanted to set
it down while he intowent the fuel mart. Finally, the defendant
placed his in asweatshirt only awayremote area fifteen feet from a
dumpster. If he had wanted to reclaim his property, likelyhe would
have left it in an toarea less apt be seen othersby containingas
discarded property.

The cases cited by the do notmajority itssupport ruling. The
majority heavily State, (Md. 1979).relies on Morton v. 897 A.2d 1385

case,In policethat the suspected the of robbery.defendant atId.
1387. himThey center,followed into a him,recreation confronted
and then asked hethat accompany them outside. Id. When the
officers told the defendant to abring black jacketleather hadthey

himseen wearing, the defendant responded giventhat he had the
jacket to a cousin. Id. Not believing defendant,the the police

center,searched the recreation found jacket,the and then searched
jacket pockets.the Id. They found a gun and some drugs.

The court ruled that the defendant had not jacketabandoned the
therefore,and, that the warrantless search was unreasonable. atId.
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hisdid not losedefendantcourt that theemphasized1389. The
in thehe itjacket just placedin the becauseofexpectation privacy

at 1390.recreation center. Id.
ainstant Infrom case.easily distinguishedis theMorton

center, withjackets specifictoss aside thetheirpeoplerecreation
building. I cannotup theywhen leave thepickingintent themof

area, fortyclothing left in a remoteaboutdraw same conclusionthe
a fuel mart.feet the entrance tofrom

(Fla.State,v. 2d 1113majority KellyThe on 536 So.also relies
1988). case, aapproachedpoliceDist. In that a officerApp.Ct.

Thein a lot. Id. at 1113.group standing parkingof restaurantpeople
recognizedof andgroupone the the officerdefendant was member

As officernightshim from an several earlier. theencounter
car drove off. Id. Thegotthe into a andapproached, defendant

about the defendant.remaining groupofficer asked the members
a bicycle parkedhim that the ownedThey informed defendant

a to the andnearby. backpack bicycleThe officer searched attached
search,thatfound were Id. on thedrugs.what he believed Based

a minutes Id.officer arrested the defendant few later.
one,case a close the court concludedAcknowledging that the was

that not abandoned the Id. at 1114-15.bicycle.the defendant had
friends,bicycleThe the left withcourt reasoned that defendant the

that he to to it. Id. thesuggesting intended return Unlike defendant
in hereKelly, the defendant did not leave his sweatshirt with

distinguishesThat fact the and asupportsfriends. alone two cases
different result here.

short,In objectiveI that thebelieve defendant’s actions indicate
that intended to dissociate himself from his sweatshirt andhe

or,marijuana, hoping policethat the would not find the ifdrugs,
did, theythat not link him. Histhey drugswould the to wasintent

mayto abandon his property, though hopedeven he have to retrieve
both and drugsthe sweatshirt the after the leftpolice the area.
Accordingly, I affirm the ofwould decision district andthe court
hold that the search did not theviolate State Constitution.

HORTON, J., joins in the dissent.


