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Howard, White,R.Jeffrey attorney general (Cynthia L. assistant
brief,attorney general, on and Kielty Connolly, attorney,the Julie

orally), for the State.

Rothstein, defender, Concord,David M. assistant appellate byof
orally,brief and for the defendant.

JOHNSON, defendant, Roubo,J. The Michael was found guilty by
jury officer, (1993),a of disobeying an RSA 265:4 and driving after

revocation, (1993).RSA 263:64 arguesHe on thatappeal the
J.)(O'Neil,Superior Court byerred admitting hearsay evidence and

by allowing a missing witness inference. We affirm.
1991,In August people Jeepthree in a sped past Laconia Police

Conrad,Officer James who was able to observe the driver because
had noJeepthe shell or doors. Officer Conrad the Jeepfollowed and

attempted pullto it over it ran a stop sign, Jeepafter but the eluded
him by turning onto a dirt Apath. motor ofvehicle check the Jeep’s
license number thatrevealed it was byowned Mark DeCormier.

proceededConrad house;Officer to DeCormier’s Jeepthe was not
andthere the washouse unoccupied.

shift,After his Officer Conrad returned to DeCormier’s house.
defendant, housemate,The DeCormier’s answered the door. Officer

himrecognizedConrad as the ofdriver the but theJeep, defendant
stated that he had been home all evening. DeCormier also appeared
and thatstated the hadJeep parkedbeen in drivewayhis all night

thatand he had outbeen with his girlfriend. The defendant was
charged with driving after revocation of a driver’s license and

a policedisobeying officer.
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witness, buttrial, as ato call DeCormiersoughtAt the defendant
privilegehis fifth amendmentsuccessfully assertedDeCormier

self-incrimination, Richards, N.H.129see State v.against compelled
669, 338, (1987), court that he would673, and the ruledA.2d 341531

804(a)(1). TheN.H. R. Ev.witness. Seebe considered an unavailable
from theinvestigator publicanas a witnesspresenteddefendant

in andFebruaryDeCormieroffice who intervieweddefender’s
thethat DeCormier madeinvestigator testifiedMarch of 1992. The

in 1992:statement Marchfollowing

fact, night,IWell, driving Jeepof was the thatas a matter
mytomy get plateofficer came to homebut when the

drivingofI think —um—he accused [the defendant]number
I him that wasand not so toldJeep [the defendant]the me

driving Jeep.not the

the statementhearsaythis statement underThe court admitted
ofthe driverhearsayto the rule becauseagainst exceptioninterest

804(b)(3).officer. N.H. R. Ev.obey policefailed to a SeeJeepthe
about hisinvestigatorto examine theattemptedthe StateWhen

DeCormier, onobjectedthe defendant1992 interview withFebruary
anyand not withinhearsaythat the statement wasgroundthe

objectioncourt overruled theexception hearsayto the rule. The
to come in.” The courtcredibility got“on issue of it’sbecause the

inhearsay exception Hampshireto catch-all Newalso referred the
803(24).ofRule Evidence

in-investigator whether DeCormierThe State then asked the
with his Thegirlfriend?”him “that had returned homeformed he

and the State next asked whetherinvestigator replied affirmatively,
thatname. He stated heinvestigator requested girlfriend’sthe the

objected hashad not. because defendant“[t]heThe defendant
do notinvestigation.no to initiate an We haveabsolutely obligation

objectiona of court overruled the but instructedproof.”burden The
tojury obligation anythingthe that “the defendant has no introduce

The the to aupon prove guilt beyond. . . . burden is State
doubt, shift, shiftingand the burden doesn’t and it’s notreasonable

examination,anythis orby question question.”other On redirect
defendant elicited for the first time the remainder ofthe

testified,statement. The “As IFebruary investigatorDeCormier’s
recall, forstory only keyshis to me was that he had the set of the
Jeep; girlfriend; nobody drivinghe was out with his and that was the

night.”thatJeep
Prior to the the court issued instructions toclosing arguments,

First,two of which relevant to this the wasjury, appeal. jurythe are
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regardinginstructionmissingfollowing witnessthegiven
DeCormier:

hisperson,in andtestifyavailable tois notDeCormier
the or thefault of eitheris not the Stateunavailability

or thetheagainstnot be held Stateand shoulddefendant
defendant, whyorto speculateare consideryounor

to he’ssay thatavailable. It is sufficient]is notDeCormier
onto the same standardsjust not You’re useavailable.

witnesses, Ias other andcredibility anyof toDeCormier
orthe samecredibility.that in It’s standardsmention

you.forguides

Second, provingthat ofjurythe court instructed the burden“[t]he
tonot haveentirelyis the State. The defendant doesguilt upon

his innocence.”prove
thejury fromclosing urgedthe the to inferargument,In its State

testimonygirlfriend that herfailure to call DeCormier’sdefendant’s
toobjectedThehave been to his case. defendantwould detrimental

State, partinby statingthemissing witness inference advancedthe
that

defense, thatthe which is on theputtingto attack statement
it, Tothing. go sayto is and we’veDeCormier admitted one

obligation to a who—which weregot an find witness we
issue,putto is an and itentirelyunable on different

and burdenimplicates processdue shifts the to the defen-
dant.

notthing,The other the witness instruction doesmissing
onabsolutelyinvite the State to that thespeculate anything

said.witness would have

judge objectiontrial the as follows:The overruled

I don’t think it was I don’t thinkimproper, and it shifted the
them,And I think if I toagain justburden. mention it I’m

to emphasize that and I don’t togoing testimony, want do it.
defendant,In fairness to the I want to be outbringingdon’t

of argumentmore if Iagain give[the that instruc-State’s]
again,tion unless wantyou me to.

added.) The defendant did not ask the to reissue(Emphasis court
missing witness instruction.the

(1)appeal, arguesthe by:On defendant that the trial court erred
admitting February for itsDeCormier’s statement truth when it did

(2)exceptions rule;fall within of toanynot the the andhearsay
the toallowing State comment on his failure to call DeCormier’s
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could corroboratemissing allegedlya witness whogirlfriend,
injeep nightthat the on thedrivinghe wasDeCormier’s statement

question.
bytrialthat the court erredfirst the defendant’s claimWe address

After defendantFebruary statement. theadmitting DeCormier’s
under statementMarch statement theintroduced DeCormier’s

rule, EV.N.H. R.hearsayto the seeagainst exceptioninterest
Februaryof804(b)(3), partto introduce hissoughtthe State

thestatement or underprioras a inconsistentstatement either
801(d)(1)(a),R.hearsay N.H.exception to the rule. See Ev.general

803(24).
statedwhether DeCormierinvestigator onlyThe State theasked

ingirlfriend nighthome with his on thethat he had returned
thethe ofwere to assume that admissionquestion. Even if we

error, weresponse questionto this wasinvestigator's affirmative
Silk, 138conclude error was harmless. See State v.would that the

(1994).291, 243,290, 244 It resulted in the admissionN.H. A.2d639
evidence, had earliercumulative because Officer Conrad testifiedof

had histhat had that he been out within the trial DeCormier stated
Drew, 644,in v. 137 N.H.question.on Stategirlfriend nightthe Cf.

(1993) (evidence648-49, 108, regarding110-11 admitted633 A.2d
. . . not“merely cumulative and thuspriordefendant’s arrest

prejudicial”).

judgehold trial admitted the statementproperlyWe that the
statement. . . has beencredibility. hearsayon of “When athe issue

evidence, may becredibilityinto the of the declarantadmitted
attacked, whichmay by anyand if be evidencesupported,attacked

asif declarant had testifiedfor those purposeswould-be admissible
did arequestR. 806. defendant nota witness.” N.H. Ev. The

of 105.limiting under New Rule EvidenceHampshireinstruction
objectthe failed to such orrequest instruction[]“Because defendant

Simonds,absence, now of error.” State v.complainto he cannot[its]
(1991).203, 928,207, Even if toN.H. 600 A.2d 931 we were135

further about theproperly complainassume that the defendant can
effect of of statementprejudicial part Februarythe DeCormier’s

examination, on the basis did sothat he elicited on redirect that he
State, v.testimony byin of the elicited the but seelight State

(1977) (defendant592, 596, 1162,117 1164Lainey, N.H. 375 A.2d
counsel),bygenerally complain testimonycannot of elicited defense

R.find no reversible error. See N.H. Ev. 806.we would

argues by allowingThe that the courtdefendant next erred
to on his call girlfriend.the State comment failure to DeCormier’s

assuming closing wasargumentEven the State’s but seeimproper,
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(where(1973)58,222, 223, 59A.2d306113 N.H.Kelly,v.State
inwitnesswith a potentialhis activitiesinto trialinjectsdefendant

onalibi, defendant’smay commentan Stateorder to establish
hadwitness), if thethat defendantwe concludeato call suchfailure

witnessmissingto reissue theofferjudge’sthe trialaccepted
effectprejudicialanycuredinstruction, would haveinstructionthe

girlfriend. Byto DeCormier’sreferenceby the State’screated
instruction, defendanttheof a curativeofferthe court’srefusing

missingtoreference thethat the State’sarguetorighthiswaived
855,N.H.Taylor,v. 118Stateprejudice.him unfairwitness caused

(1978).858, 505, 507A.2d395

Affirmed.

retired, RSAJ., special underBATCHELDER, by assignmentsat
490:3; all concurred.
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