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judicialHillsborough-southern district
No. 94-170

MajesticCorey Motors, Inc.andPaul

v.

MerrimackTown of

9, 1995November

(RichardLaw, RC.,Gaudreau, of SalemAttorney atRichard D.
fororally), plaintiffs.on and theD. the briefGaudreau

(Laurence E.Bossie, P.A., of ManchesterBuckley,Hodes &Kelly,
brief, orally),and Mr.on the Strelzinand A. StrelzinKelly Jeffery

for the defendant.

Concord,Jr., for the Newby briefWaugh, ofH. Bernard
Association, as amicus curiae.Hampshire Municipal

defendant, (town),Town of MerrimackBATCHELDER, The theJ.
J.)(Dalianis, itsdenyingSuperiorof the Courtthe decisionappeals

claim of Paultakings plaintiffs,law themotion to dismiss the State
Motors, challengesInc. The town the trialMajesticandCorey

(1993) the State thegrantedthat RSA 236:90-:110rulingcourt’s
tojunkyards adjacent highwayscertainright to licenseexclusive

to a town license for theattempt requirethat the town’sand
junkyard preempted by provi-of was theseplaintiffs’transfer the

We vacate and remand.sions.
1981, Majesticand hisCorey purchasedIn Paul wifeplaintiff

Motors, Inc., and car and truck sales businessjunkyarda used
12, 1990,Septemberto Route 3 in Merrimack. On theadjacent
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Coreys entered into a and thepurchase agreementsale to transfer
$415,000 Bosowski,forproperty to Matthew the owner of another

junkyard.Merrimack A precedentcondition to sale wasthe
Bosowski’s all andobtaining necessary permits The Statelicenses.
granted license, contingentBosowski a ofupon rebuilding portiona

fence,perimeterthe but the town precluded propertyhis use of the
junkyardas a until he itrequirements,fulfilled several whichafter

would agrant conditional license. Bosowski compliednever with the
town’s prerequisites, purchaseand the and agreement expiredsale

12, 1992,on December In1990. the sold toCoreys junkyardthe
$300,000.another individual for

town,plaintiffsThe sued the thatalleging, among things,other
town’sthe restrictions to anlicensing amounted unconstitutional

limine,Intaking. a motion in they that hadargued the State the
rightexclusive to junkyardlicense their and that town’sthe

licensing illegal.restrictions were townThe moved to dismiss. The
trial court ruled that RSA 236:90-:110 preempted abilitythe town’s
to regulate the andjunkyard denied the town’s motion to dismiss

respectwith to this issue. The wascase tried before a and thejury,
gavetrial court following charge:the

In order for a plaintiff to be compensation,entitled to he
provemust that an inverse condemnation occurred. To do

this, plaintiffthe must prove two byelements a preponder-
First,ofance the evidence. musthe show that govern-the

mental restrictions on the property were orunreasonable
Second,unconstitutional. he must show that he was sub-

stantially deprived of the economically viable use of the
land. youHere don’t have to be concerned with the first
element. The Court has previously ruled that the town’s
restrictions were unconstitutional and that the town had no
legal authority to place uponrestrictions the use of the
plaintiffs’] salvage yard.

juryThe awarded the plaintiffs $115,000.damages of This appeal
followed.

townThe argues that RSA 236:90-:110 did not preempt its ability
to regulate plaintiffs’the junkyard. It that legisla-maintains “the
ture intended the State to powersshare and authority concurrently
with governmentlocal on the ofissue the regulation junkof yards.”

legislatureThe has designed a junkyardbifurcated licensing
system. (1993)RSA 236:111-:129 governs licensingthe of junkyards
by local governing hand,bodies. On the other RSA 236:90-:110

forprovides licensingState of junkyards “adjacent to interstate,the
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RSAturnpike RSA 236:90.primary, systems.”aid andfederal
RSAoflicensing provisionslocalstates that thespecifically236:101

adjacent to theselocatedjunkyardsnot toapply236:111-:129 do
highways.

3, partieswhich thejunkyard adjacentis to RouteThe plaintiffs’
“interstate, turnpikeprimary,aid andis of the federalagree part

Consequently, licensing provisionsthe localsystems.” 236:90.RSA
however, thatargues,do townapply.of not TheRSA 236:111-:129

onlicensingimposing requirementsif it fromprohibitedeven was
236:111-:129, pre-notjunkyard RSA it wasplaintiffs’the under

regulateto thezoning property.from its ordinanceapplyingcluded

for localauthoritynot the source ofRSA is sole236:111-:129
1994).(1986 LocalSupp.See &junkyard regulation. RSA 674:16-:30

not.may where 236:111-:129 doeszoning applyordinances RSA
of legislative preempta manifestation intent to [a]“Absent clear

ordinance neitherfield, the enact an whichmunicipality may
nor is unreasonable.” Lavalleelegislationconflicts itselfwith State

(1978).131, 709,Britt, 134, A.2d 712v. N.H. 383118
comprehensive regulatoryenacted a“Where the State has

scheme, contra­permittedordinances be tono local actions or will
542-43,Lebanon, 538, 474v. 124 N.H.Cityit.”vene Wasserman of

(1984).994, is withstatutory scheme here concernedA.2d 998 The
junkyardscontrol” of near certainthe location and “effective

236:90, thatrequires onlycontrol”RSA :96. “Effectivehighways.
fences,by objects, plantings,naturalsuch be “screenedjunkyards

as not visible from the mainor other so to beappropriate means
236:91,1. forth in RSAstatutoryThe scheme setway.”traveled RSA

eyesore,” Bryant,with the State v. 127236:90-:110 “is concerned
69, 72, 322, (1985), purportN.H. A.2d 324 and does not to498

comprehensively regulate junkyards highways,near certain cf.
Hooksett, 1091, 1101-02,122 456v. Town N.H. A.2dCorp.Stablex of

(1982)94, (holding regulation disposal100 of hazardous wastelocal
by “comprehensive regula­facilities and detailed” Statepreempted

scheme).tory

or which substan­“[Ajrbitrary unreasonable restrictions
owner histially deprive economicallythe of the viable use of [or her]

wayin inpublicland to benefit the some constitute a takingorder
meaning Hampshirethe of our New requiringwithin Constitution

Keene,just Cityof Burrows v.payment compensation.”the 121of
590, (1981) omitted).598, 15, Here,A.2d (quotationN.H. 432 20 the

bytrial court erred that the town’sruling licensing requirements
per arbitrarywere se and unreasonable because the town lacked

to the underauthority junkyard legislature’slicense the bifurcated
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scheme, 236:111, it need notjurysee and instructed the thatRSA
Accordingly,of the town’s conduct. weevaluate the reasonableness

withproceedingsfor thisvacate and remand further consistent
opinion.

Vacated remanded.and

BATCHELDER,J., retired, sat RSAby special assignment under
490:3; all concurred.
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