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Portsmouth, forby orally,E. and theCayten,Thomas of brief
petitioner.

Molan, (ShawnP.A., on theof J.Cook & Concord Sullivan brief
fororally), respondent.and the

Jr., Concord, by HampshireWaugh,H. Bernard of brief for New
Association, as amicus curiae.Municipal

HORTON, petitioner,J. The Board of ofthe Fire Commissioners
(the commission), rulingPortsmouthCitythe of fire the ofappeals

Hampshire Public Labor Relations BoardEmployeethe New
(PELRB) in areportedthat a fire commissioner’s comments local

273-A:5,newspaper were an unfair labor in of RSApractice violation
1(a) (b) (1987). thatarguesand The fire commission the comments

of speech protected bywere an exercise the State and Federalfree
interpretingConstitutions and PELRB inthat the erred RSA

on statutory grounds.reverse273-A:5. We
15, 1991, commission,at ofMay meetinga firepublicOn the a

(theof Portsmouthrespondent, Firefighters,member the Local 1313
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union), provided to anpressthe alcoholic agreementrehabilitation
between the Portsmouth DepartmentFire and a union Themember.
union’s executive board authorized the release of the toagreement

inpressthe retaliation for the member’s criticism of forthe union
failing helpto him after he was forsuspended losing his driver’s
license.

that evening, Loch,Later a newspaper reporter contacted Sheila
commissioners,one of the fire at her home and asked her to

oncomment the of agreement.release the When she asked the
reporter for his copysource of the of agreement,the she was told
that firefighter’ssomeone in a uniform had supplied reporterit. The

that itimplied had come from a union member. Loch thatresponded
what the union had addition,done was Inreprehensible. she made
negative comments about unionthe and its leadership. followingThe
day, Loch’s inappearedcomments Foster’s Daily Democrat in an

entitled,article “Commissioners slam union releasing partfor of
personnel article,file.” This which is the basis of the union’s unfair

practicelabor complaint, following:contained the

Commissioner Sheila Loch said she was furious about what
happened. “Everyone has toright expectthe their privacy
respected .... As a human itbeing concerns me that a
person would tobelong the kind of thatgroup would do
something that.”like

“To me it’s low. It’s below classless.”

Ms. Loch said she believes the union has astray bybeen led
its “I amleadership. theynot sure have done athemselves
favor in who they have representing them. I question

theywhether have chosen the theybest could.”

She said she believes athere are number of individuals in
the union who are able to compromise and view matters
with common sense. “I don’t think these inpeople are the
leadership,” adding she believes the union hurtleadership
members during recent contract negotiations.

The union filed unfair labor practice charges with the PELRB.
The PELRB’s ruling that the fire commission had committed unfair

practiceslabor was reversed on appeal due error,to an evidentiary
and the case was remanded to the PELRB. See Appeal Cityof of
Portsmouth, Comm’rs,Bd. Fire 552,137 N.H. 630 A.2d 769of
(1993).

remand,On the PELRB again ruled that the fire commission had
committed unfair labor inpractices violation 273-A:5, 1(a)of RSA
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(b). violated thethat Loch’s commentsPELRB foundand The
andleadershiptheattacked unionspecificallyshestatute when

contractrecentduringthat hurt membersleadershipsuggested
criticismthatboard found “no evidence [Loch’s]Thenegotiations.

ofthe implicationsand it concern aboutexpressedjustified,”was
found thatthe boardnegotiations. Finally,forthe comments future

not,” disruptiveor “acomments, had“whether intendedLoch’s
of theeffect,” doubt in and truthfulness“created the effectiveness

withinterference theleadership,” and created “confusion andunion
motion forfire commission’sadministration” of the union. The

denied. This followed.rehearing appealwas
lawful andfindings primaof the PELRB “are deemedThe facie

Pelham, 131, 135, 469124 A.2dTown N.H.Appealreasonable.” of of
(1983). law, this not overturn a1295, Absent of court will1297 error

find that its discretion.of PELRB we it abusedruling the unless
260,298, 944, 947,121 N.H. A.2d 262Local 437Appeal ofAFL-CIO

(1981). of inThis reflects the standard review set forth RSA 541:13
N.H., 716,strictlyto State 138 N.H.Appealwe adhere.which of of

(1994).1302,720, A.2d647 1305
commission that the theargues regardingThe fire first comments

published pressand union which were in the areleadershipunion
andprotected by Hampshirethe New United States Constitutions

as of this case onthe exercise free Because we resolvespeech.
we not reach the constitutional issues. Seestatutory grounds, need

298, 249,299,Spectacular,Astro N.H. 639 A.2d 250Appeal 138of
(1994).

reads, inprohibits perti-273-A:5 unfair labor Itpractices.RSA
part:nent

prohibitedI. It shall be a forpractice any public employer:

(a) restrain,To or with itscoerce otherwise interfere
rightsin the of thisemployees byexercise the conferred

chapter;

(b) To dominate or in orto interfere the formation
of any organization;administration employee ....

273-A:5, (b) (1987).1(a),RSA arguesThe fire commission that the
itPELRB erred when RSA asinterpreted chapter prohibit-27S-A

comments toing Loch’s and itpress, urges adoptthe us to the
protectionstandard of incontained the National Labor Relations

(NLRA).Act

provides,The NLRA in pertinent part:
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views,The of or . . .expressing any argument, opinion
shall not or be of an laborconstitute evidence unfair
practice expression... if such contains no threat of
reprisal force or ofpromiseor benefit.

8(c),Labor Management (Taft-Hartley) §Relations Act 29 U.S.C.-
158(c) (1988).§ arguesThe fire commission that by limiting prohib-

speech expressions benefits,ited to threats or ofcontaining promise
the NLRA acceptableestablishes the minimum ofprotection free
speech for public employers. arguesThe fire commission thatthen
even if the is not adopted,federal standard the comments at issue
did not to withamount interference the of aadministration union.
The speechunion counters that the plank”because “free contained

273-A,in inthe NLRA does not shouldchapterexist RSA we limit
our inquiry to deciding whether the comments coercive.were The

coercive,union thatarguesthen the comments were ifeven viewed
in light of the federal that speechstatute. We find the was not
coercive, that notand it did amount to withinterference the

decline, however,ofadministration the union. We imputeto the
8(c)ofrequirements of to chaptersection the NLRA RSA 273-A.

issue what speechThe before us is constitutes “interference”
within ofmeaning chapterthe RSA 273-A. Although we resolve this

on grounds,case recognizenonconstitutional we that the first
significantamendment is a factor in our construction of the statute.

In a presenting questions statutorycase of interpretation similar to
us, Appealsthose the CourtMichigan purposesbefore of found the

of the organizationalstatute theembodying rights of public employ­
bybest ofpermittingees served the flow fromfree information both

79,union and v.employer. Emp. LapeerLocal Serv. Gen.Cty. Hosp.,
648, (Mich. 1981). addition,314 N.W.2d 651 InApp.Ct. that court

assumed, deciding,without the of a rightexistence constitutional to
activities,inengage union but reasoned that there “nowas infringe­

merelyment thereof ofby publicvirtue a employer’s expression of
its views on union representation, intimidation, coercion,absent or
misrepresentation.” concluded,Id. at 652. The court “Manifestly,
fair oncomment the ofquestion representationunion does not
abridge an employee’s offreedom association.” Id. We find the
Michigan court’s inhelpfuldecision establishing the contours of

273-A:5, 1(a) (b).under“interference” RSA and
also thatWe find counterpartthe federal to chapterRSA 273-A

a for our inprovides useful decision thisbackdrop case. The federal
views,statute that in forrequires order the orargument, opinion of

publica to constitute anemployer practice,unfair labor views,those
argument, opinionor containmust “threat of orreprisal force or
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158(c). to adoptdeclineAlthough§ we29of U.S.C.promise benefit.”
statute, we have reliedof the federalthe requirementsspecifically

Appealpast.in the Seeguidanceforof that statutelanguageon the
In that946, A.2d at 261.298, at 437121 N.H.LocalAFL-CIOof

constitu-of thecognizanttocase, our need “berecognizedalsowe
viewsone’sto communicatethe freedomthat raiseprovisionstional

Id,.; see U.S.provided.”can beprotectionof thatthe levelhighestto
CONST,CONST, I, 22.art.I; N.H. pt.amend.

Loch’s comments werecase, PELRB found thatIn thethis
not, have a. . . didand, or“unjustified,” “whether intended

supportIn ofits administration.”on the union anddisruptive effect
a officialtestimony by unionuponfinding,this the PELRB relied

of firefighters“a numberthat, were published,the commentsafter
during meetingand the unionunion meetingsupcame between

to hurthad Executive Board doneto know what thewanting
bringthat didn’t toweanythingdid we have offerednegotiations,

on.”goingwhat wasbasically couldn’t understandtheyandbodythe
occurred, stating thathadthatThe PELRB concluded interference

in the and truthful-doubt effectivenessLoch’s comments “created
negotiations positionsasleadership representedof union itness the

membership.”to the

constituted interferenceIn that Loch’s commentsfinding
effect,”statute, of “disruptiveProofthe PELRB erred.under the

not, not“justified”or and or doesintended not” whether“whether
to, of, do not think itor to level interference. Weamount rise the

ask questionsfor union members tounhealthyunusual or even
of, representation by,the and theircompetenceto honestrelating

Moreover, did not containLoch’s commentsrepresentatives.elected
“intimidation, coercion, or misrepresentation.”of Conse­elements

onsaycannot that the union demonstrated interferencequently, we
273-A:5, 1(a) (b).of andpart meaningof Loch within the RSAthe

Reversed.

BATCHELDER, J., retired, by specialsat under RSAassignment
490:3; all concurred.


