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Rockingham
No. 94-303

HalliseyR.F. andLeonard Judith

v.

CorporationDECA

15,November 1995

(David onGroff,Law David M. of Pelham M. theOffice of Groff
orally),and for plaintiffs.brief the

(MarkJohnson, Andover,Law Mark B. of MassachusettsOffice of
on and orally),B. Johnson the brief for the defendant.

BATCHELDER, J. F. R.plaintiffs,The Leonard and Judith
J.)(Goode,Hallisey, appeal Superiorthe decision of the Court that

defendant,judicata againstres barred their suit the Corpo-DECA
We reverse and remand.ration.

1989,In the into anplaintiffs agreement purchaseentered to two
inof land a subdivision in fromDerrylots the defendant. The

$110,000 $10,000, $5,000 lot,purchase price or per specif-included
for site work.ically designated preparation When the site work was

fashion,in acompleted timely plaintiffsnot the sued the defendant
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DeCarolis, suit wasand its and treasurer. AfterpresidentJames V
fortrial, voluntarya petitionfiled but to the defendant filedprior

Bankruptcy11 of United Statesreorganization Chapterunder the
result, proceed againstto DeCarolisparties agreedAs aCode. the

J.)trial, (Conboy,Trialjury-waiveda the Courtonly. Following
$10,000, amount for theplaintiffs the earmarkedawarded the

work, denyingIn theplus interest and costs.unperformed site
rescission, thecourt ruled that “underfor theplaintiffs’ request

— inof the ispropertyof this case where the sellercircumstances
individualonly againstwas tried thebankruptcy and the case

— isliability inappropriate.”his contractual rescissiondefendant on
DeCarolis, bankruptcytheagainsttrial defendant’sFollowing the

their suitwas The then reinstitutedplaintiffscase dismissed.
objected and moved foragainst the defendant. The defendant

thethat collateral barredsummary judgment, arguing estoppel
J.) motion.(Gray,Trial denied theplaintiffs’ claim. The Court

J.)(Goode,conference, sponteTrial suaAt a the Courtpretrial
to suit andjudicata plaintiffs’of as a bar theraised the issue res

ground. appealcase on that Thissubsequently dismissed the
followed.

properlytrial court raised resneed not determine whether theWe
Hall, 397,Hospital v. 137 N.H.judicata sponte.sua See Exeter

(1993)399-400, 88, and(holding, under district629 A.2d 89-90
rules, maythat raise affirmative defense suamunicipal judgecourt

if affirmative defense“justice may require”).as Even thesponte
court, judicatatrial does not bar theproperly bywas raised the res

suit.plaintiffs’
judicial economy policyof and a of“Spurred by considerations

in of resfinality legal system,and our thecertainty doctrine[]
sojudicata repetitive litigation. . . established to avoidbeen[has]

mustparticular controversythat at some over apoint litigation
v. First SouthernCorp.come to an end.” Eastern Marine Const.
(1987)270, 273, 709,525 711Leasing, (quotation129 N.H. A.2d

omitted).

of or asby judgment, judicata,The doctrine res aestoppel
matter, the that onepractical proceeds upon principle

litigate,shall not a second time with the sameperson
inor with another so identified interest with suchperson
legal right,that he the sameperson represents precisely

issue,orquestion, particular controversy,the same which
determined,necessarily finallyhas been tried and itsupon

merits, jurisdiction,a court in aby competent judgmentof
in a suit.personamin former
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(1917).337,Co., 341245 U.S.Bridgev.United States California
bya caseonjudicata is determinedbyis resa claim barredWhether

1975).(8th1127,Larsen, 1135 Cir.517 F.2dv.case basis. Gerrard

isjudicata appropriateresmaintains thatThe defendant
evenagainstaction DeCarolisa to thepartybecause it remained

ait remainedat time. Whetherbankruptcyit in thethough was
action, apply.notjudicatares doesfrom theor was severedparty

to thepartyaremainedthat the defendantsuggestsThe record
claimwith theproceedcourt did notTheagainstaction DeCarolis.

bankruptcyit had initiatedoncecorporationthe defendantagainst
however, stay bankruptcyaof the automaticbecauseproceedings,

362(a)(1) (1994); 929Replogle,In re§11filing provides. See U.S.C.
1991) (automatic(1st that836, stay meantn.1 Cir.F.2d 837

bankruptas to whojudicatawas notdecision resforeclosure
againstfinal thejudgmentnoparty). Consequently,aremained

couldjudicatawhichuponcould reshave been enteredcorporation
760,Germain, 82, 84,N.H. 623 A.2dv. 137grounded.be GermainCf.

(1993) (where allwith to some but notjudgment respectentered761
interlocutory); Petitiongenerallyof order isparties, appeal of

78, 81,Home, A.2d137 N.H. 623GroupDonovan Donovand/b/a
(1993) (res1322, judicata judgmentwhere no finalimproper1324

appeal pending).because
if bankruptcynot better even itsThe defendant would have fared

constructively bifurcating proceedings.had of the Seethe effect
Germain, 84, case,N.H. at A.2d at 761. In that the137 623

a to actionlonger party againstdefendant would no have been the
bound if it was inConsequently, onlyDeCarolis. it would have been

546, 549,126Hedberg,with DeCarolis. See Waters v. N.H.privity
333, (1985). is thatcommonly recognized496 A.2d 335 “While it

define,privity conceptis difficult to the exists to ensure that the
isagainst judicata beinginterests of the whom . . . resparty

adequately represented [orasserted have been because of his her]
purported privity party proceeding.”with a at initial Commis­the

(Conn. 1993)Co., 1116, 1126v. Bldg. Wreckingsioner Conn. 629 A.2d
omitted);and(quotation Daigle Citybrackets see also v. Ports­of

mouth, 561, 571, (1987)689,129 N.H. A.2d 694 in(privity534
estoppel representation”context described as one of “virtual and

identity”). bright“substantial No line as to a corpo­rule whether
is in withprivity Bldg.ration an individual officer exists. Conn.

Co.,Wrecking 629 A.2d at 1126.

A injudgment againstan action a corporate officer does not
have on thegenerally preclusive corporationeffect itself. See

(SECOND) (1980);§ 59RESTATEMENT OF JUDGMENTS Indus-cf.
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56,trial Park 547Corp. v. U.S.I.F. Palo Verde E2d 60-61Corp.,
(Ariz. 1976)Ct. notApp. (judgment against corporate defendant res

individual).judicata against principal generalstockholder as The
rule, however, anmay subjectbe to for heldexception closely

(SECOND)corporations. §RESTATEMENT OF 59 com-JUDGMENTS
Nevertheless,ment e at 99. bankruptcythe defendant’s at the time

of earlier proceeding extinguished anythe that thepresumption
interests of the defendant and so at ofDeCarolis coincided the time

proceeding judgment againstthe earlier that shouldthe one have
preclusive against Consequently,effect the other. the defendant

employ privity plaintiffs’cannot to shield itself from the suit.

Although plaintiffs successfullythe recovered from
$10,000the forDeCarolis earmarked the site work that was never

contract,also rescission of the contract.completed, they sought The
however, rescission as a theprovides remedy against only.defendant
Indeed, trial court specificallythe ruled that “under the circum­

—stances of this case seller of inwhere the the isproperty
andbankruptcy only againstthe case was tried the individual

—on his liabilitydefendant contractual rescission is inappropriate.”
Accordingly, notplaintiffs opportunitythe have been afforded an to
obtain they judicatathe relief seek. Res not precludedoes their

toattempt procure againstthat relief the defendant here.

Reversed and remanded.

BATCHELDER, J., retired, by special assignmentsat under RSA
490:3; all concurred.
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