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Hillsborough-southern judicial district
No. 94-093

Nashua School District

v.

HampshireThe State of New

28,November 1995

Judy Constantian,T. counsel,deputy corporation Nashua,of by
and orally,brief for plaintiff.the
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Smith, assistantHoward, (Nancy J.attorney generalJeffrey R.
for the State.orally),on brief andtheattorney general,

theDistrict, appealsHORTON, Nashua Schoolplaintiff,TheJ.
Courtby Superioraction thejudgmentdeclaratorydismissal of its

J.) educationspecialfor certainresponsibility(Hampsey, regarding
affirm.costs. We

actionjudgment1992, declaratoryfiled aIn the plaintiffOctober
the divisionState, through agencies,itsacting by andagainst the

families, anddivision of mental healthchildren, theyouth,for and
areAt issueservices, of education.departmentand thedevelopment
(1)its responsibility:the ofscoperequests regardingthe plaintiff’s
orthe districtplaced bycosts of studentsspecialfor the education

193:27, Ibyas RSAin schools” definedprobate courts “residential
(2) to evalua-1994); prison performtoand enter the State(Supp.

staffingsand to holdplans,tions, individualized educationdevelop
ofagesthestudents betweenspecial educationfor incarcerated

1994).186-C:19-a, (Supp.I IIsee RSA &twenty-one,andeighteen
and dismissedplaintiff’s positionthedisagreed withThe trial court

theofmotion for reconsiderationschool district’spetition.the The
un-asstudents issue was deniededucationspecialincarcerated

inerredthat the trial courtarguesthetimely. appeal, plaintiff‘On
193:27, I,(1) addingto RSAa 1985 amendmentruling that:
children,” did notof forto definition “homeschool” the“residential

I, of theof article 28-apartin violationan unfunded mandatecreate
1994)(2)Constitution; 186-C:2, (Supp.Iand RSAHampshireNew

186-C:19-a, performdistricts to evalua-requireII schooland RSA
staffingshold fortions, plans, andindividualized educationdevelop

eigh-ofagesbetween theeducation studentsspecialincarcerated
twenty-one.andteen

of“tangled interrelationshiptheThis us to examinerequirescase
educationjustice system specialandjuvenileNew Hampshire’s
(1986),792, 794, 140,laws,” P., 509 A.2d 141 asN.H.In re Todd 127

for theliabilityfinancial of school districtsthey pertain to the
disabled chil­educationallyto certainprovidededucationspecial
of the plainmust start with considerationanalysisOurdren.
Assoc., Inc.,statutes, v. Bradstreetof Gilmoremeaning the relevant

(1992), them,237, 555, where234, construing556N.H. 604 A.2d135
underlying policies,to effectuate theirreasonably possible,

(1985).148, 634,Civiello, 142, A.2d 639N.H. 489Swiezynski v. 126
various statu­we will construe thereasonably possible,Insofar as

Id.harmoniously.tory provisions
that the trial court erredargumentwithbegin plaintiff’sWe the

193:27, I, did notto RSA createin that the 1985 amendmentruling
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trialI, The28-a.articlepartofin violationmandatean unfunded
byplacedcosts of studentseducationspecialthat thecourt found

districtsby schoolpaidhad beenschools”in “residentialcourtsthe
amend-that the 1985concludedcourt thereforeTheprior to 1985.

haddistricts“school28-a becausearticletransgressnotment does
schools’in ‘residentialfor placementsfinancially responsiblebeen

to RSA 193:27.”amendmentto the 1985prior
The 1985children.”“home for193:27, I, termdefines theRSA

school”I,193:27, “any residentialaddedto RSAamendment
includedof facilitiesthe listof toboard educationby theapproved

thatschoolsprivateareschools”“Residentialin definition.the
board, andeducation, andeducation, roomspecialregularprovide

theZelin, Education andSpecialSeeto students.other services
(1993).21, Residential2334 N.H.B.J.System,Juvenile Justice
169-B:22,169~C:20,to RSApursuantoccurby the courtsplacements

liable schoollegallyof169-D:18, joinderthe “therequirewhichand
district toschooldirectingof thepurposesdistrict for the limited
... or todisablededucationallyminor isthewhetherdetermine

alreadyif child has... theprovidedorthe services offeredreview
educationally disabled.”to bebeen determined

1(a) 1994), an186-C:13, when(Supp.Pursuant to RSA
children,”inis a “home forplaceddisabled studenteducationally

is determinedexpensesfor the student’s educationliability special
(1989). therequiresRSA 193:29in with RSA 193:29accordance

(the “sendingtochild is deemed resideschool district where the
district”) in which the “home forschool districtto reimburse the

district”)(the for some or all of the“receivingchildren” is located
of the child’s education:costs

foranyfor in homeany placedFor child and caredI.
topayments. . district shall makesendingchildren . the

follows:receivingthe district as

(a) receivinga school in theattending publicFor a child
by RSAspecial requireddistrict who education asreceives

186-C, for averagedistrict is liable either thesendingthe
as bycost of the district estimated theper pupil receiving

193:4, actualof under or for thestate board education RSA
any educationallycost of education andprorated specialthe

186-C:2,services, in theprovided byas RSArelated defined
district, greater.whichever isreceiving

(b) a a school to which theattending publicFor child
in shall tuitionreceiving paydistrict as defined RSA 193:27

agreement,under an AREA or other contractual the send-
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for all costsisdistrict as defined in RSA 193:27 liableing
agree-thatreceiving paysaid district must underwhich

ment.

(c) specialto out-of-districtassignedIf a child is an
is for allsending district liabletheprogram,education

costs under RSA 186-C.

whether themay vary depending uponliabilityThe thusassessment
Aattends a school.publicin “home for children”child theplaced

of aschool,” entity parta and notprivatewhich is“residential
district, educationspecialconstitute an “out-of-districtschool would

be liable for all costsdistrict wouldprogram,” sendingand the
186-C,chapter chapter governing specialunder theincurred RSA

193:27,1,Therefore, has theamendment to RSAthe 1985education.
for all educationspecialdistrict liablesendingeffect of themaking

in school.”child a “residentialcosts of a placed
1, 1986, liability for all costsfinancialJanuaryPrior to of

in “residential schools” wasjuvenile placementscourt-ordered
169-B:40, Iin which the child resided. See RSAby the townborne

169-D:29,1169-C:27,1 1985); (Supp.1985); (Supp. RSARSA(Supp.
1985). (1989), atown shall constitute194:1 “[e]achUnder RSA

‘town,’. . and the wordsingle purposesdistrict for school .
government,in with thewherever used in the statutes connection

schools,administration, publicor of the shallsupport improvement
Therefore, to 1985 to RSApriormean the amendmentdistrict.”

district, district, that193:27, I, or the town thesupportinga school
as apartchild to school” of court-orderedsent a a “residential

costs, the ofincluding costs residentialgreaterboreplacement
education,services, regular any specialand education needs.public

1985); 1985);169-B:40, 169-0:27, (Supp.I I(Supp.See RSA .RSA
P., 792,169-D:29, 1985); In N.H. 509I re Todd 127(Supp.RSA cf.

(with (Supp.to under RSA 169-B:40respect placementA.2d 140
of1985), portionis that education residentialassumption special

is of schooljuvenile justice responsibilitylawsplacement under
493,student); D.,sending re 127 506 A.2ddistrict the In Aaron N.H.

(in(1985) placement pursuant to RSA 169-B:40286 residential
1983), ofincurred in the“[e]xpenses placement delinquent(Supp.

town in which thepayable by priorchildren are the minor resides”
(1984) (inB., 784,placement);to In re 125 N.H. 489 567Laurie A.2d

1979),169-C:27,to Iplacement pursuant (Supp.residential RSA
town, or inliability city, countyeducational costs are of which child

reside, fromis to with of reimbursementright persondeemed
child); B., 28,liable of In re 124 N.H.legally support Garyfor 466

(1983) (under applicable,A.2d 929 1981 statutes then school district
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in waswhich child last in aplacement [facility]”resided “before
liable for student’s special expenses).education

Not until did cost ofany part1986 the State assume of the
a inplacement Januarycourt-ordered a residential school. Effective
1, 1986, (nowthe division for and theyouthchildren services

families)children,division for foryouth, liabilityand assumed
juvenilecertain costs of seven­placements, includingcourt-ordered

1985,ty-five of residential ofpercent portionthe the costs. Laws
III;380:58, 169-B:40, I, IV; 169-C:27, I, IV;see RSA RSA RSA

169-D:29,1, twenty-fiveIV ofremaining percentThe the residential
areexpenses payable by countythe from which wasthe child

169-B:40, IV;referred to the court ordering placement.the RSA
169-0:27, IV; 169-D:29, children,RSA RSA IV. forThe division

families, however,youth, and did not forliabilityassume financial
costs; moreover,special education of thethe current versions

provide “expensesstatutes that for andspecialincurred education
educationally expressly excepted.related services” RSAare See
169-B:40,1(b) (1994); 169-D:29,1(b)169-C:27,1(b) (1994);RSA RSA
(1994). 1994)(Supp. present liabilityRSA 186-C:19-b sets forth the
for ineducationally placementsdisabled children court-ordered

169-B, 169-C,pursuant to RSA chapters and 169-D.

Based on matrixforegoing analysis legislativethe of the
apportioning special liability,education nowe see reason to disturb

that,trial court’sthe conclusion to 1985 toprior the amendment
193:27,RSA the school district sending the child to a “residential

school” to apursuant placement wascourt-ordered liable for the
specialstudent’s legaleducation costs. While our analysis may

court’s,differ somewhat from the trial the trial court thereached
correct result. We intherefore find thisthat case the didamendment

unconstitutional,not ancreate unfunded mandate because it does
new,not arepresent orexpanded, modified orprogram responsibil­

ity to the school in waydistrict such a as to additionalnecessitate
CONST, I, 28-a;local expenditures. See N.H. pt. In re Trailerart.

432,and Plumbing 438, 343, (1990).Supplies, 133 N.H. 578 A.2d 346
plaintiffThe also thatargues the trial court not inassumed facts

evidence and made inferences favorable to the instead ofdefendant
the inplaintiff granting the tomotion dismiss this claim. We
disagree. The in thisissues arecase lawentirely matters of

theinvolving interpretation of statutes. To the extent plaintiffthe
has made factual inallegations pleadings,its those facts relate to
standing and are undisputed. Although the trial isrulingcourt’s
contrary to the legal conclusions drawn by plaintiff,the it is not

to ofanyadverse plaintiff’sthe factual assertions. The plaintiff’s
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rulingin onnot as trueacceptedof law need be“[c]onclusions
trialof thedismiss, within theclearly provinceto and it ismotions

v.plaintiff.”the Provencallegal rulings adverse tocourt to make
(1990)276,Co., 742, 744, 571 A.2d 278N.H.Vermont Mut. Ins. 132

omitted).(citations
erredthat the trial courtplaintiff’s argumenttheWe next address

186-C:19-a, I, dutya186-C:2,1, imposedin RSA and RSAruling that
evaluations,prison performtoto the Stateon school districts enter

staffingsplans, and hold annualindividualized educationdevelop
personnel.with school

and186-C:2,1, of threeanyone agesthebetweenUnder RSA
asdisability is defined an “education­with an educationtwenty-one

finan­school district that bearsGenerally, theally disabled child.”
education, inusually the districtchild’scial for theresponsibility

reside, an individualizeddevelopis to mustwhich the child deemed
186-C:7, Ichild.educationallyfor an disabled RSAplaneducation

1994). child is incarceratededucationallyan disabledWhen(Supp.
I,186-C:19-a, forth which schoolsetsat RSAprison,the State
the child’s individualizeddevelopingis forresponsibledistrict

plan:education

youthchild at the devel-educationallyFor disabledI. an
. school districtstate . . theprison,center or theopment

development an individualized edu-for the ofresponsible
follows:shall be asplancation

(a) custody theparent,is of thelegalIf such child in the
shall beparentin which the child’s residesschool district

responsible.

(b) parentin ofcustodyIf is not the thelegalsuch child
state, school districtif outside the theparentor the resides

in arecently other thanin most residedwhich the child
institution, facility asfor children or health carestate home

in shall be responsible.defined RSA 193:27

(c) notsection a shallparentthe of thispurposesFor
has been awarded tocustody legal custodyiflegalhave
if retainsperson agency, parentor even thatsome other

acustody byAn award ofrights. legalparentalresidual
jurisdiction anyin this or in othercompetentof statecourt

state, thisunder section.legal custodyshall determine

,of clear that a schoolstatutes makeslanguageThe theseplain
ofdevelopmentis for the anresponsible individualizeddistrict
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planeducation for disablededucationally agesstudents between the
of eighteen twenty-oneand who are at the prison.incarcerated

are not unmindful placeWe of the burden that the statutes upon
local school districts thanby requiring personneltheir rather

todepartmentcorrections individualized educa-personnel develop
tion educationallyforplans disabled incarcerated students between

ages eighteenthe of and to thattwenty-one. Whether transfer
elsewhere, however,burden is a forquestion legislature.the Cf.

457,Bean, 561, 565,Ins. v.Merchants Mut. Co. 119 N.H. 406 A.2d
(1979) (whether459 minimum of responsibilitylimits financial law
adequate questionare is for legislature).

plaintiff lastlyThe that the trial toargues court failed construe
the in topleadings lightthe most favorable the andplaintiff,

in plaintiff’smiscalculated asdenying, untimely, the motion for
plaintiff’sreconsideration. The argument that the trial court erred

in forapplying the standard motions to dismiss is Theunpersuasive.
law,determination is one of and it is “within the ofprovince the trial

to legalcourt Provencal,make torulings plaintiff.”adverse the 132
744,N.H. at 571 A.2d at The plaintiff’s278. second procedural

argument, correctness,itseven isassuming without consequence
affirm, law,because we as a matter of the trial court’s ruling on the

Giles, 545,See 540,merits. Giles v. 286,136 N.H. 618 A.2d 289
(1992).

Affirmed.
BRODERICK, J., sit; BATCHELDER,did not J., retired, bysat

special assignment 490:3;under RSA all satwho concurred.
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