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(W.P.A.,Nourie, ofWiggin Wright Danenbarger& Manchester &
brief, petitioner.a. on forDanenbarger orally),the and Mr. the

(MonicaHoward,R.Jeffrey attorney general Ciolfi,A. senior
Jones,brief,assistant on and N.attorney general, Douglasthe

attorney general, orally),assistant for the State.

BATCHELDER, Dell, M.D.,petitioner, StephenJ. The O. appeals
from a of New Board of inHampshire Registrationdecision the

(board) hisdenyingMedicine for medicalapplication relicensure.
petitioner review,the forAlthough presents questionsnumerous we

(1)will only argumentsaddress his that the board: thebreached
(2)relicensure;prior concerningterms of a consent order his erred

reinstatement, renewal,in himrequiring to rather ofseek than his
(3)license; him due andprocessdenied under the State Federal

byConstitutions him of to a anddepriving rightthe fair impartial
(4)claims;hearing, relying, part,and in on stale and erred in that

its is not supported by unjustdecision the evidence and is therefore
and unreasonable. We affirm. The petitioner’s remaining arguments
are without merit and do not warrant further discussion. VogelSee

321, 322, 595, (1993).v. Vogel, 137 N.H. 627 A.2d 596
petitioner neurosurgeonThe is a who was first licensed to practice

1989,in New inmedicine 1982. InHampshire August disciplinary
proceedings were instituted theafter board learned that the
petitioner had lost his medical staff privileges at three New
Hampshire hospitals. Specifications by prosecutorwere filed the for

which, amended,the board as charged petitionerthat the engaged in
negligent and incompetent conduct torelative the medical care and

of patientstreatment certain and representationsmade false on his
medical license application, on forapplications staff membership
and privileges at certain hospitals, to patients, records,in medical

public. 329:17,and to (a), (c), (d),the See RSA (1984)VI (g)
(amended 1992, 1993). evidentiaryWhen the hearing commenced in

1990,March prosecutorthe withdrew the ofcharges medical
negligence and incompetence theybecause could proved.not be The

washearing adjourned shortly thereafter.
1990, petitionerJune the and the board intoentered a consentIp
petitionerorder. The admitted to 329:17,certain violations of RSA

(d) and (g) involvingVI anddishonesty was reprimanded and
to fulfillordered certain requirements not here relevant “before
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however,order,consentTheHampshirehis license.”renewing New
his licenserenewingfrompetitionereffectively precluded the

80, It provided1990. alsoonyear ended Junelicensingthebefore
prosequi.to be marked nollewerechargesall otherthat

under the1990, obligationshad hishe fulfilledbelievingIn July
Hisoforder, Ms license.sought renewalpetitionertheconsent

course he proposedthe medical ethicswas becausedeniedrequest
order had not beenconsentof the terms of theto onesatisfyto take

1991, ancompleting approvedIn afterJulyby the board.approved
hecourse, by the board thatwas informedpetitionertheethics

rather thanfor license reinstatementto file an applicationneeded
and,application atfiled thepetitionerThe reinstatementrenewal.

information. Hiscertain additionalrequest,board’s furnishedthe
in 1991.completewas Novemberapplication considered

which,board a show orderfollowing January,The the issued cause
later, probablethat there wasas amended several months indicated

for Thequalifiedto was not licensure.petitionercause believe the
all boardrequested hearing soughta and the recusal ofpetitioner

alleged against boardbased their bias him. Theuponmembers
but a retired courtappointed superiordenied the motion for recusal

hearinghearing three-day evidentiaryto serve officer. Ajudge as
1993,in which did not attend.Februarywas held the board members

advisoryIn an recom-July, hearingthe officer rendered decision
thatmending application granted.bepetitioner’sthe

1994,In January exceptions hearingafter memoranda and to the
byofficer’s decision were filed the the board its finalparties, issued

reinstatement,petitioner’s fordenying applicationdecision the
that the characterfinding professionalhe lacked and medical

required physiciana forcompetence qualifyof to in Newlicensure
Hampshire. timelyfiled motionpetitioner rehearing,The a for

was appealwhich denied. This followed.

I. Standard Reviewof

parties disagreeThe over the of apply.standard review shouldwe
829:17,petitionerThe that thisargues case was decided under RSA

which authorizes ofappellate review actiondisciplinary bytaken the
329:17, (1995).under 541.chapterboard RSA RSA VIII The State

thisargues is a proceeding governedmatter reinstatement by RSA
(1984) (amended 1991),329:16-e and because no authorization to

under RSA 541 is thisappeal chapter provided, jurisdictioncourt’s
may petitionbe invoked aonly by for writ of certiorari. Petition of
Donovan, 80,78, 1322, (1998).137 N.H. 623 A.2d 1324

standard of forOur review administrative and forappeals peti-
for writstions of certiorari “differs only slightly.” Id. We will not
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orders, law, ‘unlessor absent an error ofdecisionsagency“overturn
satisfied, of the evidencepreponderancea clearbythe court is

unjust Appealor unreasonable.’”it, that such order isbefore of
(1994)295, 245,Stetson, 293, 247 RSA(quotingN.H. 639 A.2d138

hand,541:13). review, whetheron other is limited totheCertiorari
orjurisdiction, authoritytoillegally respect“acted withagencythe

law, arrived at a conclusion whichwherebyof the [it]observance
made,reasonably be or . . . abusedlegally [its]could not or

unreasonably, capriciously.”or Peti-arbitrarily,discretion or acted
1199, (1995)Croteau, 534, 536,N.H. 658 A.2d 1201tion 139of

omitted). appliesnot decide which standard(quotations We need
ofclaims fail. Forpetitioner’s purposesunder either thebecause

541 standard.apply chapterwill RSAonly,this case we the

II. Breach Contractof

board terms of the consentarguesThe the breached thepetitioner
to him to medicine in accor-by refusing practiceorder relicense

(1995). into thepartiesdance with RSA 329:16-a The entered
1991)329:17, X (Supp. (repealedconsent order to RSApursuant

1992) which, 1990, anyin board to ofdisposeJune authorized the
settlement,“by consentdisciplinary stipulation, agreedmatter

languageor default.” At issue is the in the order whichorder here
hisprovided renewing Hampshirethat “before New license” the

topetitioner satisfy obligations. petitioner argueshad certain The
that term should be as incorporatingthe “renew” read the license

forth in 329:16-a.procedurerenewal set RSA

petitionerwith the that isagreeWe the consent order
contractual in The of a contractmeaning ultimatelynature. is a

Power,matter for this court to decide. Butler v. N.H.Walker 137
432, 435, 91, (1993).629 A.2d 93

contract,In reviewing a will give languagewe its the
interpretation that best reflects Inparties’the intentions.

contract,interpreting a willwe consider the situation of the
parties at the time of agreement objecttheir and the that
was thereby, togetherintended with all provisionsthe of

agreementtheir taken as a whole.

(citations omitted).Id. and quotations
simpleRSA 329:16-a establishes a procedure for the annual

ofrenewal medical licenses that involves the ofsubmission a form
paymentand the of a tofee the board. onlyThe other item the board

may require as a condition of renewal is thatevidence the applicant
actually practiced medicine within the duringState previousthe
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that termpetitionerThe contends because thelicensing year.
329, it shoulda specialized meaning chapter“renew” has under RSA

meaning.in accordance with thatinterpretedbe

inanywhere329:16-a is not citeddisagree.We Because RSA
no which couldthe consent order and there is other language

reasonably to conclude that was intendedlead us the term “renew”
find thatparticular statutory licensing procedure,to to werefer the

parties generalto the term in more sense ofthe intended use the
so, meaning,In doing giverelicensure. we the term its common

367, 272,Michalenoick, 369, 273BankEast v. 138 N.H. 639 A.2d
(1994), simplywhich is “to restore to existence” or to “re-establish.”

(un­THIRD NEW INTERNATIONAL DICTIONARY 1922WEBSTER’S
1961). that,ed. We therefore hold under terms of theabridged the

order, was not to hispetitionerconsent the entitled renew medical
to 329:16-a.pursuantlicense RSA

reject boardpetitioner’s argumentWe also the that the
its contractual covenant of faith and fairimplied goodbreached

dealing by nolleconsidering charges prosequi.marked He contends
that the effect of certain nolle was tomarking charges prosequi
preclude consideringthe board from them at a later date. The

intoparties pursuant disciplinaryentered the consent order to a
if the board was fromproceeding. consideringEven barred those

with to future action thecharges regard disciplinary against
us,a not is inpetitioner, question nothingbefore there the consent

order board from inpreventing considering decidingthe them
shouldwhether he be relicensed.

III. Statutory Violations

The next thatpetitioner argues the board erred as a matter of law
in requiring 329:16-e,him to pursuantseek reinstatement to RSA

S29:16-a,than pursuantrather renewal to RSA of his medical
positionlicense. The board took the that petitioner’sbecause the

329:16-e,license had become suspended pursuant to it couldRSA
not insimply Instead,be renewed withaccordance RSA 329:16-a.

was topetitioner required complythe with complicatedthe more
procedure for license reinstatement byestablished RSA 329:16-e.

soughtWhen the to inpetitioner againrenew his license 1990 and
1991,in provided:RSA 329:16-e

failure,Any neglect or refusal on the ofpart any person
bylicensed the board to his providedrenew license as in

RSA 329:16-a shall Li-automatically suspend his license.
suspendedcenses under this section shall not be restored
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bya fee as establishedupon payment of restorationexcept
board, professionalof ofshowingthe and a such evidence

reasonablymay require.as boardthecompetence

order,that, of hethe terms the consentpetitionerThe admits under
yearlicensinghis therenewingfrom license beforeprecludedwas

30, contends, however, he didthat becauseended on 1990. HeJune
apply.be 329:16-e does notsuspended,not his license to RSAcause

First, to terms of thepetitioner agreedthe thedisagree.We
and, effect, suspension by engagingin his ownorder causedconsent

Second, no in RSArequirementfindin conduct. weimproper
or inaction cause hisbymust his own actionthat a licensee329:16-e

“any”use of the wordsuspended.to be The statute’slicense
a broad sweep.that the intendedlegislaturethe conclusioncompels

Brothers, 129 N.H.Westinghouse Corp.,Inc. v. CreditSee DeCato
(1987).504, 952, petitioner’sThe for the507, A.2d 954 reason529

Finally,is theto his license therefore irrelevant.failure renew
only “licensedapplies personstoin RSA 329:16-aprocedurerenewal

peti­Because thechapter.”under this RSA 329:16-a.practiceto
license on either occasionHampshiretioner did not hold a New

relicensure, not himself of thehe could availsoughtwhen he
properly requiredconclude that the boardWeprocedure.renewal

pursuantof his medical licenseto seek reinstatementpetitionerthe
set forth in RSA 329:16-e.procedureto the

fully requirementsthat he met theThe next contendspetitioner
that theargueshis hespecifically,for license. Morereinstating

allegationsits into ofinvestigationunlawfully reopenedboard
which, 1990,conduct, inmalpracticeanddishonesty, unprofessional

prosequinolle inthe and markedby prosecutorhad been withdrawn
us torequiresorder. This matterwith the consentaccordance

329chapterof sections of RSAanalyze interrelationshipthe several
329:16-e,RSAto licensure. The issue is whetherpertaining medical

329:12, 1(b) (1995), RSAconjunctionin with andwhen read RSA
329:17, VI, to consider of thesethe board evidenceauthorized

petitioner’sin whether to reinstate the license.allegations deciding

proceedings,to RSA 329:16-eAt all times relevant these
for must make “apart,in that an reinstatementprovided, applicant

boardas theshowing professional competenceof such evidence of
administrative rules enumer­reasonably require.” The board’smay

required toapplicantthat each such wasother informationated
time,RULES, 305.05, AtMed 306.04. the sameN.H. ADMIN.furnish.

329:12,1(b) for initial licensure hadapplicantthat anprovidedRSA
character,” 329:17,andgoodis “of moral RSA VIshow that heto
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forms of conduct which licensedestablished the various rendered
tosubject byaction board. We concludephysicians disciplinary the

rangethat RSA 329:16-e authorized the board to consider a broad of
ofbearing professional allegationsfactors on competence, including

dishonesty unprofessional negligentand and conduct.
First, of are to assureprimary purposes chapterRSA 329“[t]he
high protect personsa of medical and fromquality publiccare to the

500, 508,Plantier,unfit to 126 N.H.practice Appealmedicine.” of
(1985).270,494 A.2d 274 we willreasonably possible,Where

construe “to Townunderlying policies.”statutes effectuate their of
District, 32, 36,Reg.v.Gilsum Monadnock School 136 N.H. 611

(1992);625, Civiello, 142, 146,A.2d 626 see v. 126 N.H.Swiezynski
634, (1985).489 A.2d to forpurposes637 When we look the which the

enacted,was persuadedstatute as a whole we are not that the
legislature public protected incompe­the to be less fromintended

or willphysicians seekingtent dishonest license reinstatement. We
reject unjustproposed interpretations “producethat would and
seemingly illogical results.” Inst. America v.Psychiatric of

125, 129, 169, (1987).Mediplex, 130 N.H. A.2d 171536

Second, inlanguage providesthe RSA 329:16-e that for a
showing of “asprofessional competence may reasonablythe board
require” that the vestlegislatureindicates intended to the board

Here,broadwith discretion relative to wereinstatement. see no
to withreason interfere the board’s exercise of its discretion in

deciding allegationsthat of dishonesty and unprofessional and
negligent conduct were relevant to its petitioner’sevaluation of the
professional competence.

The interpretationboard’s statutoryof the scheme is rea­
sonable and consistent with underlyingthe ofpurposes the statute

a heightenedas whole and of scrutinythe level which reinstatement
that,entails. We therefore hold under the circumstances of this

case, properlythe board groundsconsidered factors that would be
denyingfor an initial or forapplicationlicense disciplining a

physicianlicensed in deciding whether to the petitioner’sreinstate
license.

DueTV. Process Violations

petitionerThe arguesnext that righthis to due process under the
andState Federal Constitutions was violated when the board

himdeprived relied,of a fair and impartial inhearing, and part, on
stale claims. We address petitioner’sthe State constitutional claim
first, Ball, 226,see 231, 347,State v. 124 N.H. 471 (1983),A.2d 350
citing federal law if itonly aids our analysis. Smith,Petition 139of
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(1994).154, that299, 302, we concludeN.H. A.2d 157 “Because652
nomakewepetitioner,favorable to thefederal law is not more

307, A.2d at 160.Id. at 652separate analysis.”federal
bethat no shallpersonprovidesConstitutionHampshireThe New

within accordancelife, exceptliberty propertyof his ordeprived
CONST, I, of land”art. 15. thept.land.” N.H. “[L]awthe “law of the

49,42,Grimm, 635138 N.H.of law. Petitionprocessmeans due of
456, (1993).A.2d 461

legally protected propertyhas ahave that a doctor“We held
toand thus is entitledin to medicineright practicehis license

46, (quotationsA.2d at 459Id. at 635process.”dueprocedural
of aomitted). lossdistinguished “theregard,In this we have

thatof a hasprivilege. . . from the denialgrantedonceprivilege
Plantier, 506, 494 A.2d at 273126 N.H. atgiven.”never been

omitted). to practicewas licensedpetitionerthe(quotations Because
until, ofas a resultnearly yearsfor tenHampshirein Newmedicine

order, suspendedhis becamelicensethe terms of the consent
329:16-e, propertyapossesseshold that he stillto RSA wepursuant

relicensing proceeding.in aprocess protectionentitled to dueright
we mustprocess,to duethe is entitledpetitionerGiven that
appropri­afford thechallenged proceduresthedetermine “whether

506,Plantier, 494 A.2d at126 N.H. atprocedural safeguards.”ate
273.

Hearingand ImpartialA. Fair

impartiala fair andwas deniedargues that hepetitionerThe
thatactions demonstrateof the board’stotalitybecause thehearing

the case.prejudgedhim and hadagainstwere biasedits members
hearing.”fairelement of a“An tribunal is an essentialimpartial
829,250, 266, 564 A.2d 839132 N.H.Betty Sprague,Petition of

adjudicatoryin an(1989). that serve“Administrative officials
reachingofcapableandpresumed to be of consciencecapacity are

alleging bias toupon partyis thejusta and fair result. The burden
Grimm, 138this presumption.”sufficient evidence to rebutpresent

omitted).(citations52, A.2d at 463N.H. at 635
againstof bias theallegationssweepingmakespetitionerThe

theexperts,for invitedshoppedclaims the boardboard. He
him, favoringallrejectedto evidencepartiesof hostileintervention

hearingrelicensure, conclusions of thefindingsthe andignoredhis
even theofficer, evidentiary hearing or readfailed to attend theand

boardbya conflict of interest onealso citespetitionerTherecord.
whomhospital againsta of a thewho was directormember

lawsuit, a interest inpecuniaryand thependinghad apetitioner
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of byoutcome the case or allsome of physicianthe board members
as “presumed” inparticipants malpracticethe fundself-insurance

paidwhich substantial sums to settle claims againstfiled the
petitioner. Only two of argumentsthese require discus-extended
sion.

Hearing1. DecisionOfficer’s

1993) (recodified 1994)Pursuant to RSA 541-A:19 (Supp. and N.H.
Rules, 207.04,ADMIN. Med the hearing officer was withcharged

preparing an initial decision including recommendations for dispo-
sition of the case. Based upon greater evidence,”“the ofweight the
the hearing officer recommended that petitioner’sthe license be

noted, however,reinstated. He that the record contained substantial
conflicting expert opinion evidence:

As is so apparent from the case,evidence ... in this there
is a considerable difference of opinion and amongbetween
the many medical persons consulted. Live testimony as well
as by affidavits,evidence deposition, reports, all inresult

Hearingthe Officer having to balance one expertmedical
against another.

Consistent with an administrative agency’s duty to hear and
decide all cases over which it jurisdiction,has generalthe rule is
that a hearing officer’s decision is merely advisory, and not binding.

practiceKoch,C. Administrative Law and 6.73,§ at 520-21
(1985); 2 AM. 2DJUR. Administrative (1994);§Law 374 see Appeal

Associates,Lemire-Courville 21, 24,127 N.H. 1328,1330499 A.2dof
(1985). Although the final decision must be that of board,the the
hearing officer’s decision is a relevant importantand part of the

KOCH,administrative record. supra. While his findings and conclu-
sions are entitled weight, KOCH,to 2supra; AM. 2DJUR. Admin-

372,§istrative Law they may be accepted, rejected, or bymodified
KOCH,the board. 2supra; AM. 2DJUR. Administrative §Law 374.

hold, however,We that anwhere administrative agency
rejects an decision,advisory it must adequately explain groundsthe
for such decision,different and andfully particularly set out the
agency’s decision based upon an independent examination of the

KOCH,record. 2supra; AM. JUR. 2D §Administrative Law 374.
holdingThis is consistent with generalthe rule that explicit reasons

for a final administrative decision required.are See Appeal Whiteof
Regional Bd.,Mts. School 790, 794,125 N.H. 1042,485 A.2d 1046

(1984); 1993) (recodifiedRSA 541-A:20 (Supp. 1994). Nonetheless,
agencythe not“need inengage a point by point refutation of the
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and conclusions and the reasons stated.”[hearing findingsofficer’s]
§2 2d LawAM. Administrative 374.JUR

necessary inquiryA our whether the board’spart of is
satisfactorily followingthe reasons for not theexplainsdecision

v. Serviceofficer’s Medcenter One Jobhearing recommendation.
(N.D. 1987). however,N.D., 521, withdisagree,410 N.W.2d 524 We

ofof the of as onecharacterization standard reviewpetitioner’sthe
that the of review is notscrutiny and hold standardheightened

contraryand board reachhearingwhen the officer thealtered
conclusions.

single in the board’sto apetitioner points paragraphThe
for theonly given followingnot recom­explanationas thedecision

hearingof the officer:mendation

is the officer’s decisionpresidingBoard aware thatThe
recommending petitioner’s] application.granting [the[sic]

auponbased beliefprimarilyThis recommendation was
com-concerningopinion petitioner’s][thethat the medical

and that in such circumstancesevenlywas dividedpetence
not met his burdenInvestigator should be found to havethe

of the recordBoard’s reviewpursuasionof The[sic].
repeated grossevidence of andindicates reveals clear[sic]

in thedishonesty by petitioner]and casesnegligence [the
above, has not demonstratedpetitioner]discussed and [the

despitebe thisappropriatethat would somehowrelicensure
incompetence.misconduct andpast

of board’s decisionportionfocus on this limited thepetitioner’sThe
whole, specificboard’s containsTaken as a the decisionis misplaced.

analysisa and thatthoroughof fact and well-documentedfindings
not toits conclusions and decision relicensesupport ultimateamply

Nashua, 261, 265,Appeal City 138 N.H. 638 A.2dpetitioner.the of of
Co., 759,(1994); 753,120 N.H.779, Portsmouth TrustAppeal781 of

603, (1980); 541-A:20.607423 A.2d RSA
strengthshow it the andspecificallyboard identified viewedThe

in the and connected that evidence to itsweaknesses evidence
claimrejecting petitioner’sFor in the that hisexample,findings.

amitigates against findingto handled ratio“adverse events” cases
that the petitionerthe board found “introduced noincompetence,of

establishing his actual ratio. It also found thatevidence”reliable
of in negligencecases which didimportantly, presencethe“[m]ore

of complicationsor which conform to a normative rate isnot occur
allegations negligent incompetentto of or conduct innot a defense

cases.”specific
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Further, the board indicated that it on its inrelied own expertise
reviewing evidence,the medical records and other thatnoting “the

infindings this decision do not represent beyondesotérica the ken
of ordinary physicians.” It provided detailed reasons for rejecting

petitioner’sthe testimony matters,on certain acceptingand for or
rejecting opinionsthe of other neurosurgical experts, particularly
Dr. Saunders. Citing the evidence and its findings, the board found
that petitioner engaged dishonest,the in incompetent, unpro-and
fessional conduct in violation of various statutory provisions and
portions of the American Medical Association Code of Medical
Ethics. In three cases where the record was insufficient to deter-
mine whether the petitioner performed in a manner,substandard
the board presumed an ofabsence negligence.

expressWe no opinion as to whether we would adopt the
findings and conclusions of hearingthe Where,officer or the board.

here,as the record contains substantial evidence supporting each
result, the board’s final decision will govern. 2 AM. JUR. 2D

372; (1974).§Administrative Law RSA 541:13 The mayboard
reject, oraccept, modify the hearing officer’s decision without

violating due process, so aslong it adequately explains groundsthe
for its decision as we have in KOCH,articulated this opinion. See

2supra; AM. 2DJUR. Administrative §Law 374. We hold that the
board’s decision rejectto the hearing officer’s recommendation did
not petitioner’sviolate the right to process.due

2. Board Members’ Failure to Attend Evidentiary Hearing

petitionerThe argues that the offailure every board member to
be atpresent the evidentiary hearing violated his right to due
process. We disagree. The general inrule an pro­administrative

isceeding that the mayboard act on a written record of testimony
by witnesses whom its members have not personally seen or heard.
Smith, 303,139 157;N.H. at Grimm,652 A.2d at 46,138 N.H. at 635
A.2d at 459. “This general mayrule inapply even a case where
experts conflict,inare when the choice of whom to isbelieve a
function of logical analysis, credentials, base,data and other factors
readily discernible to one who reads the record.” Appeal of Seacoast
Anti-Pollution League, 708, 716,125 N.H. 1196,484 A.2d 1202
(1984) omitted).(quotations However, “procedurethis is not proper
where the board toelects make factual determinations as a hearing

andpanel . . . disposition turns on the credibility of the witnesses’
Smith,testimony.” 303,139 N.H. at 652 A.2d at 157 (quotations

omitted). case,In such a we have held:
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fact musthearing panelof the as findersactingAll members
disputedfor . . . that thetestimony concernspresentbe

a of thosecomplaintof where determinationfactual basis
rests, on the factpart,facts in some materialdisputed

byas shown theircredibility,assessment of theirfinder’s
hearing.theor conduct atdemeanor

Nuclear, Etc., 87,Id.; v. U.S. 582 F.2dEnglandNew Coalitionsee
1978).(1st100 Cir.

inhearing officer “to hear the evidenceappointedboard theThe
being present.” In addition to thethis without Boardcase members

hearing twoonly who testified at the werepetitioner, the witnesses
by the board to evaluate theexperts, neurosurgeonsboth retained

inby the certainprovided petitionercare and treatmentmedical
4,500record, which ispages,the exceedscases. The remainder of

medical anddocumentary primarily hospitalconsists ofandlargely
affidavits, depositions,records, reports, correspondence,experts’

the Vermontand of before the boardprior hearings andtranscripts
Board.Medical

generalthesquarelyhold that within rule.We this case falls
Where, here, for hearingthe the evidenceresponsibilityas and

assessments,determinations, including credibilityfactualmaking
officer, board’shearinga the role isbywas board todelegated the

theRSA 541-A:19. What recordreviewing the record. Seelimited to
ofopinions expertsis between theundeniably reflects a conflict

and otherin medical records evidencedrawn from facts documented
As the officer remarked:hearingis dispute.over which there little

doctors, credentials,with impressiveinstancesmanyIn
diametrically op-and arrive atthe same materialreview

usedsaysdoctor the wasprocedureconclusions. Oneposing
anyfollowed reasonablebyand would not bewrong

doctor testi-equally qualifiedanotherneurosurgeon, while
wasprocedureaffidavit examinedbyor states that thefies

competentallproper byand and would be usedcorrect
in particulardoctors the field.

evidentiary by usingconflicts its ownThe board resolvedproperly
evaluating opinionin theexpertise judgmentand technical evidence

Grimm, 54, at138 N.H. at A.2d 464.in the record. 635 Wecontained
presentto bethat the of the board hiemberstherefore hold failure

not violate toevidentiary hearing petitioner’s rightat did thethe
due process.
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3. Other Claims Biasof
bias,With to the of we holdregard petitioner’s other claims

petitioner affirmativelythat the failed to tomeet his burden
establish that or inanythe board of its who participatedmembers

interest,the petitioner’s reinstatement had conflict ofproceeding a
him,entertained ill-will towards or facts.unalterably prejudged the

266, 839;132 N.H. at 564 at Ass’nSprague, A.2d N.H. Milk Dealers’
(1966).Board, 335, 339, 194,v. Milk 107 222Control N.H. A.2d 198

A of the by anyreview record does not lead us to conclude that bias
of the board petitioner’s rightmembers violated the to due process.

B. Stale Claims

petitionerThe rightcontends that board tothe violated his
based,process bydue his indenying application for relicensure

part, past subjecton conduct which was nollechargesthe of marked
1990prosequi under the order. canconsent Whether the board

ofpast allegationsconsider andnegligence questionmisconduct is a
that be inmust examined the of the nature of proceedingcontext the

purposesand the underlying chapter RSARSA 329. 329:16-e
boardexpressly compe­authorizes the to professionalexamine the

applicant Here,tence of an for byreinstatement. conduct thepast
petitioner was support findingcited to board’s of a ofpatternthe

andnegligence statutorymisconduct. We find in the lan­nothing
inguage prohibiting consideration of these afactors reinstatement

proceeding. discretion,inmay,The board its determine that such
conduct is professionalrelevant to the issue of a physician’s
competence. six-yearUnlike the limitation for disciplin­established
ary 329:17, (1992) (amendedagainstaction a physician, XIIRSA
1993), here; however,no appliessuch limitation weightthe which the
board confers on a particular likely depend,act is to among other
factors, when itupon occurred. In the a byabsence of theshowing
petitioner that he has been prejudiced by the ofpassage time
through a loss of orevidence other event which renders him unable

claims, Plantier,to against 508-09,defend these 126 N.H. at 494
274-75,A.2d at we hold that boardthe properly considered the

ofallegations negligence and misconduct marked nolle prosequi
pursuant to the consent order.

V. and FindingsDecision

Finally, rejectwe petitioner’sthe contention that the board’s
unsupported bydecision is the and unjustevidence is therefore and

unreasonable. findings“Administrative of fact are todeemed be
prima reasonable,” Grimm,lawful and 48,138 N.H. at 635facie

460,A.2d at and petitionerthe has failed to meet his burden of
thatshowing there was no evidence from which the board could
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558,555, 644of Briand, 138 N.H.findings. Appealitsproperly make
Where, here, was faced47, (1994); as the board49 541:13.A.2d RSA

orevidence, disregardtoit was “freemedicalconflictingwith
Gamas, 138Appealin thataccept, part, [evidence].”in whole or of

(1994). not to925, task is487, 491, A.2d 927 “OurN.H. 642
than did thedifferentlyhave foundwhether we woulddetermine

evidence, whetherboard, but rather to determinereweighor to the
in record.” Id.evidence theby competentfindings supportedthe are

490, at 927.at 642 A.2d

Affirmed.

J., retired,sit; BATCHELDER, bysatBRODERICK, J., did not
490:3; all who sat concurred.under RSAassignmentspecial

Strafford
94-273No.

HampshireThe of NewState

v.

Gary Fecteau

6, 1995December


