
498

558,555, 644of Briand, 138 N.H.findings. Appealitsproperly make
Where, here, was faced47, (1994); as the board49 541:13.A.2d RSA

orevidence, disregardtoit was “freemedicalconflictingwith
Gamas, 138Appealin thataccept, part, [evidence].”in whole or of

(1994). not to925, task is487, 491, A.2d 927 “OurN.H. 642
than did thedifferentlyhave foundwhether we woulddetermine

evidence, whetherboard, but rather to determinereweighor to the
in record.” Id.evidence theby competentfindings supportedthe are

490, at 927.at 642 A.2d

Affirmed.

J., retired,sit; BATCHELDER, bysatBRODERICK, J., did not
490:3; all who sat concurred.under RSAassignmentspecial
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Jr.,(John C.Howard, attorney Kissinger,generalR.Jeffrey
orally),on the and for the State.attorney general, briefassistant

T.RA., (PhilipLaconiaMcLaughlin, Lahey,Hemeon & of
orally),and for the defendant.McLaughlin on the brief

BROCK, Superiortheappeals from Court’sC.J. The defendant
C.J.)(Nadeau, his motion for a trial. We affirm.denial of new

(Nadeau, J.),SuperiorAfter a trial in the defendantjury Court
assault,of sexualaggravatedwas convicted of one count felonious

(1986 1990), count ofSupp. attemptedsee RSA 632-A:2 & one
assault, (1986),felonious see 629:1 and twoaggravated sexual RSA

(1986 1990).of burglary, Supp.counts see RSA 635:1 & On direct
convictions,from arguedthose he that certain identificationappeal

policeprocedures employed by the violated the State and Federal
Constitutions, that admittingtrial court erred in of histhe evidence

offense,for a similar and that court inarrest the trial erred denying
request transporthis for funds an out-of-stateto witness. In State

Fecteau, 860, (1991),v. N.H. A.2d133 587 591 we concluded that the
procedures unnecessarily suggestive,identification were not atid.

867-68, 595;587 A.2d at that certain inremarks included his trial
opening “openedcounsel’s to admissibilitystatement the door” the

of of theevidence defendant’s arrest on a similar burglary charge,
874, 599;id. at 587 A.2d at and that the defendant failed to

witness, wife,demonstrate that the out-of-state his aformer was
witness,necessary 875-76,id. at 587 A.2d at 599-600.

The defendant’s subsequent trial,motion afor new alleging
ineffective assistance of counsel and newly evidence,discovered was

bydenied the trial court after a hearing. appeal,On the defendant
(1)asserts that his trial counsel was ineffective because she opened

admissibilitydoor tothe the of evidence otherwise inadmissible
404(b)Hampshireunder New of byRule Evidence remarks in her

statement, (2)opening present evidence,failed to exculpatory and
(3) failed to present oftestimonythe his former wife. He arguesalso

trialthat the court itsabused discretion itwhen denied his motion
hishearingto bifurcate the on motion for a new trial geographically
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of evidence.presentationand so as to facilitate his newtemporally
from ais an affidavitevidence he offersnewlyThe discovered

identifi-legalityto the of therelatingDover Police Officerformer
of theinvestigationDover Policeduringcation used theprocedures

defendant.

I. Assistance CounselofIneffective
of counselclaim of assistanceThe defendant bases his ineffective

and on theI, Hampshire15 of Constitutionon article the Newpart
to the States Constitution.and fourteenth amendments Unitedsixth

indepen-the Constitutionquestionwill address the under StateWe
(1983),231, 347,Ball, 226, 471 A.2d 350see v. 124 N.H.dently, State

analyzingfor assistance in theonlyto cases theirreferring federal
361, 1349,359, 1350Glidden, 127 N.H. 499 A.2dissue. v.State State

at(1985). theprovidesConstitution defendantBecause the State
in thisConstitutionas much as does the Federalprotectionleast
(1995),629,Sanchez, 162, 163, A.2darea, 140 N.H. 663 630State v.

analysis. See Lockhart v.separatenot conduct a federalwe need
(1993).Fretwell, 506 U.S. 364

“reasonablyto theentitled the defendantThe State Constitution
v. 134Matiyosus,of counsel” at his trial. Statecompetent assistance

(1991).686, 687, 1068, 1069 a violation597 A.2d To demonstrateN.H.
must show that his trial “counsel’sright,of this the defendant

functioning of the adversarialproperconduct so undermined the
justhaving producedcannot on as athat the trial be reliedprocess

351, 1142,346, 1145N.H. 592 A.2dAnaya,result.” State v. 134
(1991) omitted).(quotation

showThis test contains two the defendantprongs: must
deficient,was or not rea-attorney’s performancethat his

performanceand that the deficientsonably competent,
in to outcome of the defen-prejudiceresulted actual the

dant’s trial. This actual must rise to such a levelprejudice
that is a that the result of theprobabilitythere reasonable

would have different. If the defendant isproceeding been
notprejudice,unable to demonstrate such we need even

performancedecide whether counsel’s was deficient.

163,Sanchez, (citations,140 N.H. at A.2d at quotations,663 630
omitted).brackets, and When weellipses performancereview the of

counsel, begin “strongwith a thatpresumptiontrial we counsel’s
falls within the limits of inpractice^] bearingconduct reasonable

ofvariety strategicthe limitless and tactical decisions thatmind
Chase, 209, 212, 931,must v. 135 N.H. 600 A.2dcounsel make.” State

omitted).(1991) (quotation ellipsisand933
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ineffectivecounsel wasthat his trialfirst contendsThe defendant
of evidenceadmissibilitydoor” to thethe“openedshebecause

of thethe commissionafterchargeson similarto his arrestrelating
trial, thePrior tocase, his trial.butinstant beforein thecrimes

convictionarrest andof the defendant’sthat evidencecourt ruled
thetovery similarwhich werefacts ofunderlyingtheburglary,for

Fecteau, N.H.133Seecase, would excluded.in this beactscharged
646,Fecteau, 568598-99; 132 N.H.v.873-74, State587 A.2d atat

statement, however, counsel(1990). trialopeningIn herA.2d 1187
in investi-localby policetheencountereddifficultyto thereferred

ofsuspensioncrimes, temporaryin theirwhich resultedthegating
stated:and theninvestigation,the

tocameis how everdefendant]in this case [theThe issue
forwashe arrestedwith these crimes. Beforechargedbe

crimes, never, of themet [eitherhe had neverthese
issuevictims]; contacts with them. The realanyhadnever

up theirpolicein which the madewayin this case is the
guilt defendant].mind about the of [the

weretheyhad no leads. Whatpoint, policeat this theSo
man and nodescriptionno of theleft with was clear

later,And will that a few weeks thecomposite. you hear
were no leads and theresuspendedcase was because there

no suspects.were

was the Doversuspended,Several weeks after the ease
theirthroughPolice came into contact with [the defendant]

trytothey beganan unrelated matter. Andinvestigation of
him on . . . Youwill hearbuild a case this case.against[to]

together photographic lineupthat aputone of the officers
and at that thephoto, point,that included defendant’s][the

was reopened.case

added.)(Emphasis
appeal, emphasizedAs in defendant’s direct thewe discussed the

door to ofopened admissibilityremarks the the the defendant’s
Fecteau, 874,burglary arrest. 133 N.H. at 587 A.2d at 599. The
that trial court carefullyrecord discloses the circumscribed the

evidence,of anadmissibility gavethis and instruction which
jurors not to the incautioned consider evidence their consideration

of defendant’s of Id.guilt chargedthe the crimes.
Powell, Commissioner, 96,In v. 132 N.H.Grote 562 A.2d 152

(1989), to entertain a to achallengewe declined collateral trial court
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of anguiseto under the ineffectivedecision admit evidence
ofadmissibilityassistance of counsel claim the the evidencewhere

100-01, aton A.2dfully appeal.had Id. at 562litigatedbeen direct
Grote, however,from in that the154-55. The instant case differs

hiswas ofthat the admitted becausedefendant contends evidence
litigated fullynot ontrial conduct. issue here wascounsel’s The

Warden, N.H.Cunningham,v. 133appeal. Humphreydirect See
733, 763, (1990).727, 766584 A.2d

claim,In its on the court characterizedorder instant the trial
to full of theadvantage pretrialtrial counsel’s decision “take court’s

in a most to beby light”the favorablerulings portraying defendant
falling limits of reasonable practice.”“a calculated risk within the

Further, jury,limitingcourt a instruction to theagree. gaveWe the
in theinstructing determiningit not to consider the evidence

874, 599;Fecteau, 133 N.H. at 587 A.2d atguilt.defendant’s See
949-50, (1982)Perron, 941, 422,N.H. A.2d 426-27v. 122 454State

not for tactical to(holding makingwas ineffective decisioncounsel
the openedin favor of defendant whichcharacter evidencepresent

of badpresentationdoor to of evidence defendant’sthe State’s
character, mitigatedwhen instructionlimiting any poten­especially

agree with the trial court’s conclusion thatprejudice).tial We also
admitted, notif the had not been the verdict wouldeven evidence

163-64,Sanchez, 140 A.2d atbeen See N.H. at 663have affected.
(1993).298, 308, 572,630; v. 137 N.H. 627 A.2dWisowaty,State 578

his trial wasThe next contends that counseldefendant
to tofailing adequate steps presenceineffective in ensure thetake

wife, thatand of his then Theresa Valmores. We concludetestimony
issue,ruling testimonytrial on that Valmores’ wouldthe court’s this
“cumulative,” amply bybeen and is“speculative” supportedhave

Further, we with trial court thatagree “anythe record. the
advantage of would have thetestimony bybeen overshadowed[her]
damaging historyof clouded with therevelations defendant.”[her]

to fromany prejudiceThe defendant fails demonstrate the absence
163-64,Sanchez,at attestimonyof Valmores’ trial. See 140 N.H. 663

A.2d at 630.

As a third basis for his ineffective assistance of counsel
claim, the his trial not indefendant asserts that counsel was diligent

presentationfor the of certain hairpreparing evidence. The evi­
Investigationconsisted of a Federal Bureau of indi­reportdence

that onpubic and head hair found sheet whichcating uponthe one
rapedvictims had been to thebelongedof the neither defendant nor

arguesvictim. The defendant that trial counsel’sthe failure to
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toprepare for and failureproperly certain State witnesses her
this ofexplore fully outcome“exculpatory” prejudicedevidence the

byhis trial. This contention is in severalcontradicted the record
respects.

First, trial of thefullycounsel testified that she was aware
witnesses,qualifications of and that toparticular she never intended

hairpresent the evidence. Even defendantthough the testified
otherwise, Chase,rejecttrial court was to his testimony.the free See

215, (court135 N.H. at 600 A.2d at will not935-36 overturn
court, incredibility rulings by positiontrial which is best to make

determinations). Second,such the defendant does not inform us how
this evidence is exculpatory. placeThis assault took on the victim’s
roommate’s bed. The of hairs match victimpresence that neither the

defendant, therefore,nor the surprising.is not Trial counsel
thattestified she as minimalcarryingdescribed the evidence

importance 306,and as non-exculpatory. See N.H. atWisowaty, 137
(assistance627 A.2d 577at of notcounsel ineffective where counsel

did not evidence,move to dismiss after State lost certain where
evidence was not trial courtexculpatory). agreed, concludingThe
that it would not “second-guess” trial counsel’s judgment regarding

utilitythe of inevidence. We find no error this conclusion. The
defendant has tofailed demonstrate that trial actions withcounsel’s

toregard the hair wasevidence deficient or that his case was
Sanchez, 163-64,prejudiced by allegedthis 140 N.H. aterror. See

663 A.2d at 630.

II. Motion to HearingBifurcate

finallyThe defendant that trialcontends the court should
have bifurcated the onhearing the instant motion in toorder
facilitate the oftestimony former Dover PhilipPolice Officer

affidavit,InStinson. a 1993 Stinson howdescribed our conclusion
that the identification procedures byused the Dover Police were not
unnecessarily suggestive Fecteau,was erroneous. See 133 N.H. at
867-69, 587 A.2d at 595-96. Specifically, Stinson stated that an
encounter between the defendant and twothe victims that occurred
outside the Dover District accidental,”Court was not “plainly as we

it, 867, 595,described id. at 587 A.2d at but rather was carefully
byorchestrated a member of the Dover Police Department. Just

prior to hearing motion,the on the presentdefendant’s Stinson
a presiding judgewrote letter to the stating that his safety would be

compromised were he to inappear Strafford andCounty, requesting
protectionscertain appearbefore he would in the matter. The

requested protections included hourtwenty-four armed security
while in Hampshire,New an order prohibiting members of the
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him, hearingwith and thatDover from contact thehaving anyPolice
letter,this theCounty. uponbe of Basedheld outside Strafford

tohearingmoved to bifurcate the to accede Stinson’sdefendant
C.J.)(Nadeau, the motion afterCourt deniedrequest. SuperiorThe

hearing.a telephone
to control of theevery aspecttrial court has powerThe inherent

180,LaFrance, 171, 471 A.2d124 N.H.it. State v.proceeding before
340, (1983). reason, authority tojudgeFor this a trial “has the345

tried,a will bebyand which caseproceduredetermine the manner
rule, 2statute, fiat.”court or constitutionalexcept bylimitedwhere

PRACTICE,MCNAMARA, CRIMINAL PRAC-R. NEW HAMPSHIRE
(1991).822,§ at 236TICE AND PROCEDURE

will not a trial court’sIt is for this basic reason that we reverse
of trial unless the court has abusedthe conduct theruling regarding

674,Weir, 671, 645 A.2dv. 138 N.H.E.g.,its broad discretion. State
(decision Giordano,(1994)56, juror); State v. 138disqualify57 to

(denial motion);(1993)90, 482, mistrial94, A.2d 484 ofN.H. 635
8,McCormack, 6, A.2dN.H. 634v. 138Nat’l Marine Underwriters

(decision(1993) State v.1008, pleadings);on motion to amend1010
(1993) (decision1173,562, 571-72,Jaroma, A.2d 1179137 N.H. 630

continuance). nopresentedhasto The defendantgrantwhether
anconstituted such abuse.that the trial court’s decisionevidence

testifying.from Thetrial court did not StinsonprecludeThe
specificaccede to re-merely declined to Stinson’scourt’s order

thatconcludingforquests protection,

provided for Mr.could have beenadequate precautions
County .... could[H]eto be here at StraffordStinson

Massachusetts; hadin he could havestayed in a motelhave
and drivetestify righthim to this court andsomebody drive

anyI don’t think there’s credibleback to Massachusetts.
hissafety by cominghis is at riskpersonalevidence that

testify.toCountyhere to Strafford

possibilitythe that the defendantexpressly opentrial court leftThe
anythis if he otherground “produceshis motion oncould renew

. . . that inoath officerby any Police]affidavit under other [Dover
along with anallegations,Mr. Stinson’sany way substantiates

voluntarily hearing.”at a Thewillingness appeartoexpressed
of discretion in this decision.has demonstrated no abusedefendant

Affirmed.

BATCHELDER, J.,BRODERICK, JJ., sit;did notandTHAYER
490:3; all who satRSAretired, assignmentsat underby special

concurred.


